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PROCEEDINGS 
(Whereupon, the deposition of ANNE JOSEPH, 
M.D., M.P.H., was commenced at 11:05 a.m. as follows: 

(Witness sworn.) 

ANNE M. JOSEPH, M.D., M.P.H., 

called as a witness, being first duly sworn, 
was examined and testified as follows: 


EXAMINATION 


BY MR. LONG: 


Q. Would you please state your full name for the 

record, please? 

A. Anne Marie Joseph. 

Q. And what's your current business address? 

A. The Section of General Internal Medicine. 

The mail stop is 111 dash 0 Veterans Hospital, One 
Veterans Drive, Minneapolis, Minnesota, 55417. 

Q. Doctor, I introduced myself previously. I'm 

Gary Long, and I represent the defendant in this 
lawsuit, Smith versus Brown & Williamson, and you 
understand that we're to take your deposition today 
regarding a report and opinions you rendered in this 


case ? 


Yes. 


Doctor, have you ever had your deposition 
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taken before? 

A. No, not in a matter like this. 

Q. Any matter. 

A. Yes. 

Q. Okay. What kind of matter was it? 

A. Regarding an individual patient case at the 

hospital where I work. 

Q. Okay. That's the only time you've been 

deposed? 

A. Yes. 

Q. Have you ever testified live at a trial? 

A. No . 

Q. Just in terms of ground rules, I'm going to 

be asking you questions that at least I think are 
relevant to the case, and if you will wait until I 
finish my question before you start to answer, then 
we'll make sure that you're answering the question, 
because lawyers are notorious for changing their minds 
at the end. So wait until I finish the question before 
you answer. Okay? 

A. Okay. 

Q. And if at any time you want to take a break 

for any reason, just say so and we'll take a break, and 
if there are questions that I ask that you find 
ambiguous or for some reason don't understand, if you'll 
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1 

just ask me to rephrase it, I'll be more than happy to 

2 

do that. Okay? 

3 

A. Uh-huh. 

4 

Q. Did you bring any records with you, 

5 

Dr. Joseph? 

6 

A. Yes, I did. 

7 

Q. Could you I take a look at those, please? 

8 

A. What would you like to see? I've got -- 

9 

Q. If you've got a file, just set it out. To 

10 

answer it quickly. I'll look at it more at break. 

11 

MR. McCLAIN: I think he wants to know all 

12 

the records you brought so he knows all the modalities. 

13 

MR. LONG: I'll look at this a little bit 

14 

later. I won't take the time now. 

15 

BY MR. LONG: 

16 

Q. Dr. Joseph, can you tell me how you were 

17 

retained by Mr. McClain or Mr. Leyh to work on this 

18 

case ? 

19 

A. I was asked if I was interested in serving as 

20 

an expert witness in a class action suit. 

21 

Q. And who contacted you? 

22 

A. Greg Leyh did. 

23 

Q. Have you worked with either of these 

24 

gentlemen before? 

25 

A. Not before this case. 
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Q. Is this the first tobacco lawsuit that you've 

worked on? 

A. Yes. 

Q. And when Mr. Leyh contacted you, exactly what 

did he ask you to do? 

A. He asked me if I would be willing, able to 

serve as an expert witness regarding issues having to do 
with the health effects of smoking and nicotine 
addiction. 

Q. About how long ago was that contact, if you 

can recall? 

A. In October. 

Q. What happened after you were contacted by 

Mr. Leyh? Were you sent some documents or materials or 

what have you? 

A. Mr. McClain and Mr. Leyh came to the 

Twin Cities and I met with them briefly. We discussed 
what would be involved in serving as an expert witness, 
and that was the next thing that happened. 

Q. Are you working on, other than the Smith 

case, are you working on other tobacco cases for 
Mr. Leyh and Mr. McClain? 

A. No. 

Q. What are your professional fees for 

consulting or depositions and litigation? 
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A. I'm charging $250 an hour for consultation 

and $350 an hour for the deposition and $450 an hour for 
any trial time that comes up. 

Q. Have you ever smoked cigarettes? 

A. I tried cigarettes. 

Q. Didn't inhale? 

A. No, I didn't persist. As a teenager. 

MR. LONG: Might as well go ahead and mark 
your first exhibit. I don't know how you want to mark 
these. 

(Joseph Deposition Exhibit No. 1 marked for 
identification.) 

BY MR. LONG: 

Q. Doctor, I've placed in front of you what has 

been marked as Deposition Exhibit No. 1. Is that the 
report you prepared in this case? 

A. Yes. 

Q. How did you go about preparing this report? 

I mean, that's a pretty general question, but did you 
review all the records and then dictate it or did 
somebody help you with it, or exactly how was it 
prepared? 

A. I reviewed Barbara Smith's medical record, I 

travelled to Missouri and interviewed her and reviewed 
her deposition, and then typed it on my computer. 
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1 

Q. Do you have any other drafts of this? 

2 

A. No. 

3 

Q. You made revisions, but just on the screen? 

4 

A. Correct. 

5 

Q. Before you finalized it and printed it out, 

6 

did you speak with anybody about the drafting or the 

7 

language in the report? 

8 

A. I did, because I'd never prepared one of 

9 

these before. So actually, before I started writing, I 

10 

inquired as to the suitable format, and then Mr. Leyh, 

11 

there was one draft before this that Mr. Leyh saw. 

12 

Q. Did you ever print that one out? 

13 

A. I faxed it to him. I don't have it, I don't 

14 

have it in the file here. 

15 

MR. LONG: You guys got that one? 

16 

MR. LEYH: No. 

17 

MR. LONG: Okay. That's the way we're going 

18 

to do it. 

19 

BY MR. LONG: 

20 

Q. When you were word processing it on the 

2 1 

screen, before you printed anything out, did you have 

22 

occasion to talk to anybody about the content of the 

23 

report ? 

24 

MR. McCLAIN: You mean as she was composing 

25 

it? 
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1 

MR. LONG: Yeah, before she -- 


2 

BY MR. LONG: 


3 

Q. At some point in time before you printed it 


4 

out so that there was a hard copy, did you talk to 


5 

Mr. McClain and Mr. Leyh or somebody and read them what 


6 

was in the report? 


7 

A. No, I didn't read them what was in the 


8 

report. I inquired as to the general nature, what sorts 


9 

of things they thought would be appropriate to put in a 


10 

report. 


11 

Q. Okay. After you prepared your report, which 


12 

is dated January 6th, have you done -- okay, let me 


13 

backtrack a second. After you prepared this report on 


14 

January 6th and before you started doing whatever you 


15 

did to get ready for the deposition, did you do any 


16 

additional work on the case? 


17 

A. No, that would be it. 


18 

Q. Now, have you met with either Mr. McClain or 


19 

Mr. Leyh in just general preparation for your 


2 0 

deposition? 

i 

2 1 

A. This morning. 


22 

Q. Have you met with them earlier to prepare for 


23 

the deposition? 


24 

A. No . 


25 

Q. Other than Mr. McClain or Mr. Leyh, have you 
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discussed your work on this case with anyone else? 

A. I've discussed it in general terms at home 

that I'm working on it. 

Q. Did you discuss it with any of your 
professional colleagues? 

A. No. Again, other than I'm working on a case. 

Q. I'm going to talk for a second about your 

areas of expertise. I assume that you feel you're 
qualified as an expert in internal medicine? 

A. Right. 

Q. How about epidemiology? 

A. I have considerable knowledge in 

epidemiology. It's not my primary field. 

Q. What's the source of your knowledge in 

epidemiology? 

A. I got a masters degree in public health in 

epidemiology, and part of my research activity has been 
in what's broadly called clinical epidemiology. 

Q. How about psychiatry, do you believe you're 

an expert in the field of psychiatry? 

A. No . 

Q. How about substance dependency in general, 

are you an expert in that area? 

A. I'm not sure what you mean by expert. I have 

a fair amount of knowledge about certain areas of 
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substance dependence. 

Q. In your, let say your study and your work and 

your research, is it pretty much limited to nicotine 
dependence or does it go into other areas of substance 
dependence? 

A. Well, I have done some work in nicotine 

dependence in patients with alcohol dependence, and 
through that work have some familiarity with issues of 
alcohol dependence. 

Q. Would it be fair to say that your primary 

focus has been nicotine dependence? 

A. Yes. 

Q. How about pharmacology, do you feel you're an 

expert in the area of pharmacology? 

A. No. 

Q. If you'll look at Deposition Exhibit 1, 

Dr. Joseph, and in the first paragraph, excuse me, the 
second paragraph, you talk about a nicotine dependence 
disorder described by the American Psychiatric 
Association. Is that correct? 

A. Yes. 

Q. And the footnote refers to DSM-IV, which is 

the Diagnostic and Statistical Manual of Mental 
Disorders, Fourth Edition. Is that correct? 

A. Yes. 
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1 

Q. Now, did you rely upon DSM-IV in working up 

2 

and rendering your opinions in this case? 

3 

A. I rely — we've relied on DSM-IV to describe 

4 

the nicotine dependence disorder, so yes. 

5 

Q. When you say we - - 

6 

A. I, sorry. 

7 

Q. Well, I mean, I assume you have colleagues 

8 

that work with you in the area of nicotine dependence 

9 

here . 

10 

A. Uh-huh. 

11 

Q. And in your work, do you rely upon or consult 

12 

DSM-IV? 

13 

A. Yes . 

14 

Q. Do you normally use the DSM-IV criteria in 

15 

reaching opinions as to diagnoses of substance 

16 

dependence, nicotine dependence, in patients? 

17 

A. Yes . 

18 

Q. Is that true for most of the doctors with 

19 

whom you work, if you know? 

2 0 

A. I don't know what most doctors do. If you 

21 

mean in the literal sense of opening the book, probably 

22 

not. In the general principles that are included in 

23 

that diagnosis, I'd say yes. 

24 

Q. You consider DSM-IV a reliable authority? 

\ 25 

A. Yes. 
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1 

Q. Do you know when -- obviously you know there 

2 

were prior editions of DSM-IV even before. Do you know 

3 

when the Diagnostic and Statistical Manual first 

4 

recognized nicotine dependence or nicotine addiction? 

5 

A. I'm not certain of which edition. I believe 

6 

it was the Third Edition, but I am not certain of that. 

7 

Q. And the Third Edition came out in 1980? 

8 

A. I don't know that. 

9 

Q. Looking back to your report, Deposition 

10 

Exhibit No. 1, Dr. Joseph, I see in paragraph 3 that you 

11 

state that you interviewed Barbara Smith at her home on 

12 

December 13th. Is that correct? 

13 

A. Yes. 

14 

Q. And why did you do that? 

15 

A. I conducted an interview to try to assess her 

1 6 

level of nicotine addiction when she was a smoker. 

17 

Q. When you're trying to determine whether a 

18 

patient has nicotine dependence, do you normally 

19 

interview that person? 

20 

A. Yes. Someone, normally. I mean, it's not 

21 

always me, but somebody normally interviews them. 

22 

Q. During the course of an interview with a 

23 

patient for purposes of reaching an opinion one way or 

24 

the other on nicotine dependence, are there any 

25 

questions that you would ask to try to verify the 
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accuracy of what the patient is telling you? 

A. Well, in a clinical situation, the questions 

are usually fairly straightforward and we don't -- there 
isn't a reason to validate them. In a research context, 
sometimes we validate them by asking the question in a 
different way. I'm not sure if that's what you're 
getting at. 

Q. Yes, that's exactly what I'm referring to. 

When you interviewed Mrs. Smith, did you use any 
techniques to attempt to validate her responses? 

A. Yeah. I, in an informal way, changed the 

wording of the question, of several of the questions, 
and asked them in different ways. I also was using 
different questionnaires, which often get at the same 
information in slightly different ways. I had enough 
time to ask her in a number of different ways. 

Q. How long were you with her? How long did you 
spend interviewing her? 

A. Was it a couple hours, altogether? 

Q. Who else was there? 

A. No one. 

Q. Just you and Mrs. Smith. 

A. Right. 

Q. Did you have any kind of a written 

questionnaire that you asked her to fill out? 
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A. I didn't ask her to fill them out. I used a 

written questionnaire as sort of a reminder system for 


myself. 


exhibit. 


Do you have the questionnaire with you? 


Uh-huh. 


May I see it, please? 

There are several, actually. 

MR. LONG: Would you mark this as the next 


(Joseph Deposition Exhibit No. 2 marked for 


identification.) 


BY MR. LONG: 


Q. Dr. Joseph, I'll hand you what's been marked 

as Deposition Exhibit No. 2, and if you could identify 
that for the record, I'd appreciate it. 


It's the Fagerstrom test for nicotine 


dependence. 

Q. And I assume you had this document with you, 

you merely asked Mrs. Smith questions and then marked 
down her responses? 

A. Uh-huh. 

MR. McCLAIN: You need to answer yes. 

THE WITNESS: Yes. Sorry. 


MR. LONG: Thanks. 


25 BY MR. LONG 
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1 

Q. Now, these questions, for example, are 


2 

phrased in terms of how soon after you wake up do you 


3 

smoke. I assume you asked her in terms of how soon 


4 

after she woke up did she smoke? 


5 

A. Right. We spent a little time. I mean, most 


6 

of the instruments are designed to be used for a current 


7 

smoker, and I changed them and the wording of the 


8 

questions to make them appropriate to the fact that she 


9 

had already quit smoking. 


10 

Q. Do you know how long before you interviewed 


11 

her Mrs. Smith had quit smoking? 


12 

A. I believe that she quit smoking in 1990. 


13 

q. So about six years before you interviewed 


14 

her? 


15 

A . That 1 s right. 


16 

Q. How did you perceive, if you did, 


17 

Mrs. Smith's memory to be? 


18 

A . Not perfect. 


19 

Q. Could you expand on not perfect? 


20 

A. Yeah. She had, I think she's got -- I didn't 


21 

do a formal assessment, but by spending some time with 


22 

her, I had the impression that she's got a problem with 


23 

short-term memory. 


24 

Q. How about long-term memory? 


25 

A. In general, I mean, since I don't know how to 
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validate the events that she was describing, but my 

2 

general impression was that her long-term memory was 

3 

better than her short-term memory. For example, she 

4 

could describe events that happened around, you know, 

5 

her family and children from the distant past with a 

6 

fair amount of detail. 

7 

Q. When you say short-term versus long-term, 

8 

what is short-term to you? I assume everything beyond 

9 

short-term is long-term, right? 

10 

A. Yeah, although those terms are used in a 

11 

general sense, I think, not in a specific one, but in a 

12 

common usage, clinically short-term memory would be 

13 

things that have happened, you know, in the last -- 

14 

well, actually I think different people might use it 

15 

differently. When I'm using it, I would mean in the 

16 

last, you know, several days to weeks. 

17 

Q. Now, you also talked to Lincoln Smith, 

18 

correct ? 

19 

A. Uh-huh. 

2 0 

MR. McCLAIN: You need to stay yes or no. 

2 1 

THE WITNESS: Yes. 

22 

BY MR. LONG: 

23 

Q. Did you perceive that he was better able to 

24 

remember things in the past than Mrs. Smith? 

25 

A. I didn't spend nearly as much time talking 
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with Mr. Smith, and I guess I can't really comment on 
his memory skills. She frequently told me to ask him, 
because she thought his memory was better. 


her. 


But he was not there when you interviewed 


But he was not there. I telephoned him later 


MR. LONG: Would you mark this as the next 


exhibit, please. 


(Joseph Deposition Exhibit No. 3 marked for 
identification. ) 

BY MR. LONG: 

Q. Dr. Joseph, I'll hand you what the reporter 
has marked as Deposition Exhibit 3 and ask you to 
identify that for the record, please. 

A. These are some excerpted sheets from a 

standardized questionnaire that's actually used at the 
Mayo Clinic on nicotine dependence treatment program 
■that we've used just because they cover a lot of issues 
It's a standardized questionnaire. 

Q. Okay. Now, is this a questionnaire for 

purposes of determining whether there is nicotine 
dependence or determining the level of nicotine 


dependence ? 


This is a questionnaire that regards smokers 
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in a very general sense. It collects all kinds of 
information about a smoker. 

Q. What did you use it for? 

A. I used it because I was making a trip to 

Missouri and I wanted to make sure that I wasn't 
forgetting anything while I was there. 

Q. It was kind of a checklist for you. 

A. Right. 

Q. I notice that you have, I don't know if you 

have, but there is yellow highlighting on portions of 
Deposition Exhibit 3. Do you know how this got here? 

A. I highlighted it. 

Q. What was the purpose of the highlighting? 

A. I was highlighting things to remind myself to 

ask her about them, as a rule. 

Q. I see in a few instances, for example, at 

page 5, there is some handwriting by question 17. Is 
this your handwriting? 

A. Yes. 

Q. Is this something that she would have told 

you when you were talking to her, something about when 
smoking denied -- I'm upside down. Could you read that 
for me? 

A. Right. Yeah, this is something - - when I 

conducted the interview, I started the interview with 

Schafer Reporting Service 
(612) 436-3086 FAX (612) 436-3087 


y.ucsf.e(fljii(Ud^ittil![aflO)(pBHA/.industrydocuments.ucsf.edu/docs/tqhl0001 






21 

1 

general questions and then later took out the 

2 

instruments to make sure that I had asked everything. 

3 

that I had covered all the topics that I wanted to. So 

4 

a lot of these things I had covered, and then I 

5 

introduced notes when I came across something that I 

6 

wanted to clarify or ask in addition. 

7 

Q. Did you ask her everything in this checklist? 

8 

A. No. 

9 

Q. There is a comment handwritten in by 

10 

question 56, which appears to me to be husband and kids 

11 

were very supportive? 

12 

A. Correct. 

13 

Q. Can you tell me what that comment means? 

14 

A. I asked her how her family felt about her 

15 

quitting smoking. 

16 

Q. Then on No. 66, the question is, how 

17 

confident are you that you will not be smoking one year 

18 

from now, and you wrote down, didn't think about it 

19 

much. Is that correct? 

2 0 

A. Now, obviously some of my notes here are not 

21 

directly related to the question next to them. Frankly, 

22 

I don't know what that was. It obviously doesn't 

23 

pertain to that question, and as I recall, we were 

24 

having a conversation as I was going through, flipping 

25 

through these instruments. See, there are notes on all 
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of them. 


Okay, but for example, on No. 68, what is 


your reason for wanting to stop smoking, it says too 
sick. The writing right under 68 relates to that 
question. 

A. Right, that's right. 

Q. And then back over here, you're talking about 

stresses she was dealing with. This comment, husband 
and kids were supportive, does this deal with the stress 
she was under when she was trying to quit smoking? 

A. No. I didn't actually end up asking her that 

question, because I didn't think it was appropriate to 
the time that had lapsed since when she had quit. 

Q. Can you recall what was it that she didn't 

think much about? 

A. I don't remember exactly what this was. I 

think I tried to ask this question, how confident were 
you that you were going to be able to quit, and I think 
what she said was that she didn't think about it much, 
but that's the best way I can put that together. 

Q. That's fine. 

(Joseph Deposition Exhibit No. 4 marked for 


identification.) 


24 BY MR. LONG: 


Dr. Joseph, I'll hand you what's been marked 
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2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 
17 


23 

as Deposition Exhibit No. 4, and there are three pages 
that were in your file that I have now paper-clipped 
together, and it's entitled Fagerstrom questionnaire. 
Can you identify that for me? 

A. Yeah. These are some sheets from some data 

collection instruments that we've used in a research 
proj ect. 

Q. These questions, there are certainly more of 

these questions than are on Deposition Exhibit No. 2, 

A. Correct. 

Q. But is this, Deposition Exhibit No. 4, is 

this test in connection with the Fagerstrom test for 
nicotine dependence or Fagerstrom tolerance 
questionnaire? 

A. There are two versions of the Fagerstrom 

instrument for assessing nicotine dependence, and the 
original version was longer than this version in 


18 

Exhibit 

2 . 




19 

Q. 

This Exhibit A, this a 

cronym would be FTND? 

20 

A. 

FTND . 




2 1 

Q. 

And there was the 

FTQ . 



22 

A . 

I don't know what 

the 

FTQ 

i s . 

23 

Q- 

Was the tolerance 




24 

A . 

There was a later 

one 

and 

there was an 

25 

earlier 

one . 
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1 

Q. Which does this relate to? 

2 

A. I frankly would have to get them both out and 

3 

see which these questions are both from, and that's not 

4 

why I had this here, that's not why I included it. 

5 

Q. Okay, and I take it again that any 

6 

handwriting on this would be yours, Doctor? 

7 

A. Right. 

8 

Q. And you had this physically with you when you 

9 

were interviewing Mrs. Smith? 

10 

A. Right. 

11 

Q. On smoking history, I see you added up maybe 

12 

27 and 15 added together? 

13 

A. I don't know what this -- I looked at that 

14 

this morning, and I know she was 15 when she started 

15 

smoking. 

16 

Q. She was born in '27, 15 when she started 

17 

smoking, so she started smoking in 1942. 

18 

A. Maybe that's it. 

19 

Q. You have 19 -- 

20 

A. I don't know off the top of my head, but X 

21 

was trying to -- 

22 

Q. You've got 1942 to 1990 under that. 

23 

A. That's probably right. 

24 

Q. That's the way I do it also. Then the only 

2 5 

other handwriting I see on this is on the third page. 
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question 19, it's been amended to did you think that you 
were physically addicted to nicotine, and you wrote in, 
now thinks she was. 

A. She told me she now thinks she was addicted 

to nicotine. 

Q. I assume that there are questions on here 

that you asked, but didn't write down a response. 

A. Yes, although I also kept notes here, 

handwritten notes. 

Q. Can I see your notes, please? 

A. Which was the main place that I was writing 

things down as I spoke with her. 

MR. LONG: Mark this first. 

(Joseph Deposition Exhibit No. 5 marked for 
identification.) 

BY MR. LONG: 

Q. Dr. Joseph, I'd hand you what's been marked 

as Deposition Exhibit No. 5. Would you identify that 
for the record? 

A. Yeah. This is a mini-mental status exam. 

Q. Did you fill this out or did she fill it out? 

A . I - - 

Q. Or in between. 

A. I filled out the part that usually the -- I 

filled out part of it and she completed part of it. 
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26 

Q. I'm thinking in the middle, is this something 

2 

you draw with your eyes closed? 

3 

A. No. She copied the figure. 

4 

Q. Okay, copied the figure. Okay, I misread 

5 

this. What's this deal here, close your eyes? 

6 

A. This is a screening test, and so one of the 

7 

things that you have them do is read an instruction and 

8 

follow the instruction, and that's the instruction, and 

9 

it's printed large, in large print, so you can make sure 

10 

that everybody can read it. 

11 

MR. LONG: Would be mark this, please. 

12 

(Joseph Deposition Exhibit No. 6 marked for 

13 

identification.) 

14 

BY MR. LONG: 

15 

Q. Dr. Joseph, I'll hand you what's been marked 

16 

as Deposition Exhibit No. 6, and I'll ask you to 

17 

identify this, please. 

18 

A. These are my handwritten notes that I took 

19 

during the interview. 

20 

Q. And those are notes that you made at the 

2 1 

time -- 

22 

A. Yes. 

23 

Q. -- that you asked the questions. Okay. 

24 

A. Well, there are a couple questions, a couple 

25 

notes I made to myself before we started, but. 


Schafer Reporting Service 
(612) 436-3086 FAX (612) 436-3087 

http://legacy.library.ucsf.ecfic(ti(dzieaitCt!fafl0)(p«!HA/.industryd6cuments.ucsf.edu/docs/tqhl0001 





27 


Q. Are they about the case? 

A. Yeah. 

Q. Like groceries. There is a reference here on 

the first page, maybe a fourth of the way down, that one 
and one-half PPD, meaning pack per day, correct? 

A. Correct. 

Q. At about 20, age of 20? 

A. Uh-huh, yes. 

Q. So by the age of 20, she was smoking a pack 

and-a-half a day? 

A. That's what she told me. 

Q. Okay. Then there is a reference on the next 

page, still misses smoking, thinks about it, but not 
much. Is that what she told you, that she didn't think 
about smoking much? 

A. She still thinks -- she sometimes misses 

smoking, still, she thinks about it, but not much, 
meaning now. I mean, to clarify, that was, to put that 
in the context, that was talking about, the part of the 
conversation was about how much she liked cigarettes. 

Q. And then there is a statement here, at the 

time thought .cigarettes were bad for her. See this 
here, Doctor? 

A. Yes. 

Q. Do you know what time that refers to? 
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A. I asked her when she was, when she was 

actively smoking, if she thought that cigarettes were 
bad for her. 

Q. And she said yes? 

A. Uh-huh, yes. 

Q. The next line down, Dr. Kopp had told her to 

quit? 

A. Yes. 

Q. She told you that Dr. Kopp told her to quit. 

A. I asked her whether her physician had ever 

told, had ever given her advice to quit, and she said 
yes . 

Q. Did you talk to her husband about this? 

A. No . 

Q. This meaning that her doctor had told her to 

quit. 

A. No. My conversation with her husband was 

really quite brief. It didn't cover all of this. 

Q. Then you said before that had tried to cut 

down, but had not quit. 

A. Correct. 

Q. So she told you that she had tried to cut 

down her smoking, but before she actually quit, she had 
never attempted to quit. Is that correct? 

A. What she had told me was that she had 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 
19 
2 0 
2 1 
22 

23 

24 

25 


repeatedly tried to cut down on the amount of smoking, 
but she had never actually committed herself to trying 
to quit. 



Q. 

She had never 

at t 


A. 

She had tried 

to 

even 

able 

to cut down 

even. 


Q. 

But she had never 


A. 

Correct . 




Q. 

Are there 

any 

ot h 

Dr. 

Joseph, relating 

to your 


A. 

No, no, I 

don ' 

t h 


Q. 

Since the 

time 

th 

have 

you 

talked with 

her 

at 


A. 

No . 




empted to quit? 

cut down, and she was never 

attempted to just stop. 

er materials you have, 
interview with Mrs. Smith? 
ave anything else, 
at you met with Mrs. Smith, 
all? 


Q. 

Your 

rep 

ort 

me 

nt i 

ons 

that 

you 

imi th 

by pho 

ne 

on 

Dec 

emb 

er 

2 4th. 

Is 

A. 

Yes . 








Q. 

Why d 

id 

you 

t a 

lk 

to 

him? 


A . 

I bas 

ica 

lly 

wa 

s t 

ry i 

ng to 

val i 


the information she had given me, in part 
what I perceived to be a, you know, some 
her memory. 


spoke with 
that correct? 

date some of 
because of 
problems with 


Q. Do you have any notes of your conversation 

with Mr. Smith? 

A . No . 
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Q. Can you recall what you two talked about? 

A. I asked him when she quit smoking and I asked 

him about how that was for her and whether she had a 
difficult time doing it and so forth. 

Q. What did he say? 

A. He thought that she quit smoking when she got 

lung cancer, and his recollection was that she was 
nervous and restless, but he didn't actually, he wasn't 
able to remember a lot of detail about what she felt, 
like or what it was like when she quit smoking. 

I also asked her (sic) about her smoking 
habits when she was an active smoker, and he told me 
that she smoked at least a pack a day, but his 
recollection was that she smoked a pack and-a-half a day 
and that she smoked first thing in the morning and that 
she smoked throughout the day. 

Then X asked him about a few situations and 
whether she would have smoked in those situations, like 
being on the telephone and driving and so forth. 

Q. You have references in your report to things 

that Mr. Smith told you. For example, in paragraph 4, 
her husband recalls that she continued to desire 
cigarettes, and there is more to the sentence, I'm 
leaving some out, and you talked to the husband on the 
24th and this report is January 6th. In fact, let me 
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ask you this: Were you keyboarding when you were 
talking to Mr. Smith, or did you just remember what he 
told you? 


A. I just remembered. 

Q. Have you spoken with Mr. Smith since the time 

you talked to him on the telephone? 

A. No . 

Q. Have you talked to any other members of the 

Smith family about this case? 

A. No. 

Q. Other than -- strike that. What else have 

you reviewed in preparation for giving your opinions in 
this case? 

A. Her medical record and her deposition. 

Q. Why did you review the medical records? 

A. Because Mr. Leyh asked me to. 

Q. Doesn't DSM-IV recommend that in reaching or 

in looking into issues of substance dependence, that the 
•clinician talk to the patient, friends, family members, 
review medical records, things of that nature? 

A. I really don't know what DSM-IV recommends as 

far as how the interview should be conducted. 

(Joseph Deposition Exhibit No. 7 marked for 
identification.) 

BY MR. LONG: 


Schafer Reporting Service 
(612) 436-3086 FAX (612) 436-3087 


y.ucsf.e(flriUd^ittil![^0^pffiltv.industryddcuments.ucsf.edu/docs/tqhl0001 







32 


1 

Q. Doctor, I'll hand you what has been marked as 


2 

Deposition Exhibit No. 7. Can you tell me if that 


3 

appears to you to be a photocopy of at least certain 


4 

pages of DSM-IV? 


5 

A. Yes. 


6 

Q. If you could turn to page 185 of DSM-IV, 


7 

assuming it's in the set I gave you. 


8 

A. Okay. 


9 

Q. And if you look down a little over halfway 


10 

down the page, there is a little subparagraph, 


11 

assessment issues. It says, the diagnosis of substance 


12 

dependence requires obtaining a detailed history from 


13 

t 

the individual and, whenever possible, from additional 


14 

sources of information, e.g., medical records, a spouse. 


15 

relative, or close friend. In addition, physical 


16 

examination findings and laboratory test results can be 


17 

helpful. Do you agree with that statement? 


18 

A. Yes. 


19 

Q. Is it important to you to have as much 


2 0 

information as you can about an individual to assist you 


21 

in reaching a diagnosis as to nicotine dependence, or 


22 

any other medical condition, for that matter? 


23 

A. It's important to get as much information as 


24 

you need to make the diagnosis, but sometimes 


25 

information short of all the information is sufficient. 
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1 

Q. But no two people are alike in terms of 

2 

factors that you would take into account in rendering an 

3 

opinion on nicotine dependence. Is that correct? 

4 

MR. McCLAIN: Object to the form of the 

5 

question. 

6 

THE WITNESS: I don't know what that means. 

7 

BY MR. LONG: 

8 

Q. In other words, you get a lot of information 

9 

about an individual, because you have to make the 

10 

diagnosis on an individual basis, correct? 

11 

MR. McCLAIN: I don't understand the 

12 

question. 

13 

BY MR. LONG: 

14 

Q. You have to have a lot of information about a 

15 

patient to reach a finding of nicotine dependence. Is 

16 

that correct? 

17 

A. You have to have some information. 

18 

Q. Well, I mean, in the case of Mrs. Smith, you 

19 

interviewed her, her husband, looked at medical records, 

20 

and read deposition, correct? 

21 

A. Correct. 

22 

Q. And you did that because you needed that 

23 

information in order to reach an opinion on whether 

24 

Mrs. Smith was nicotine dependent, correct? 

25 

A. Yes. 
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Q. And if you were asked by Mr. McClain or 

anyone else to reach an opinion on someone else, a 
different patient, as to whether they were nicotine 
dependent, you would have to go through a similar 
exercise, correct? 

A. Not necessarily. 

Q. What would you do? 

A. I think it depends on the situation. 

Q. Would you want -- 

A. We assess nicotine dependence by postcard in 

some patients. We -- 

Q. But that's not a true diagnosis, is it? 

A. I guess it depends how you define a true 

diagnosis. 

Q. How do you define diagnosis? 

A. If I can assure myself that the information 

is valid that I've got, we often, most often, make the 
assessment on one interview with a patient. I mean -- 

Q. Okay, that's an interview. So you do 

normally sit down and interview the patient, though. 

A. Correct. 

Q. And there are questions that you would like 

to have the answers to, correct? 

A. Uh-huh, yes. 

Q. And in some instances, you would use means to 
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validate the responses to those questions, correct? 

A. In some situations. Clinically, usually not, 

actually. 

Q. But in terms of reaching an opinion to a 

reasonable degree of medical certainty, wouldn't you 
want to have as much information as you could? 

MR. McCLAIN: Object to the form of the 

question. 

THE WITNESS: I would like as much 

information as I need to make the diagnosis. I don't 
always want all the information I can get. 

BY MR. LONG: 

Q. Did you see anything in the medical records 

that was important to you in terms of reaching an 
assessment of nicotine dependence in this case? 

A. Yes. Mostly the amount that she smoked. 

There is documentation in the record of the amount that 
she smoked and the duration of her smoking. 

Q. Would you agree that most medical records, at 

least on an admission sheet, would contain a smoking 
history of a patient, regardless of the reason the 

een by a doctor or hospital? 

I would say most of them do. 

It's a fairly routine question when you go to 
a doctor's office for the first time or go to a hospital 


least on 

an 

history 

of 

patient 

was 

A. 


Q. 
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1 

for the first time, correct? 

2 

A. We hope so. 

3 

Q. Have you in the past checked medical records 

4 

to validate what a patient might tell you about the 

5 

amount they smoked or how long they smoked? 

6 

A. I'm sorry, say it again. 

7 

Q. In the past, other than this case, have you 

8 

looked at medical records to validate or check the 

9 

accuracy -- 

10 

A. Yes. 

11 

Q. -- of what a patient tells you about their 

12 

smoking history? Are you familiar with any studies that 

13 

talk about whether patients might under-report their 

14 

smoking history to doctors? 

15 

A. In the general sense, I'm aware that there 

16 

are studies that examine reporting issues with smoking. 

17 

I'm not familiar with the details of those. It's a 

18 

concern that people might under-report smoking. 

19 

Q. Is the concern that a smoker might want to 

20 

tell whoever is asking what the patient thinks that 

21 

person wants to hear? 

22 

A. I guess I don't know what you mean. To 

23 

please the doctor or -- 

24 

Q. Okay. If a patient came in to a doctor and 

25 

the doctor said, how much do you smoke, and if the 

> 
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patient thought, he may really get on me if I tell him 
how much I'm smoking, he might under-report that, 
correct ? 

A. That's a possibility. 

Q. I mean, is that the sense of the literature 

of which you're aware? 

A. No. The bulk of the literature would suggest 

that people are quite honest with health care 
professionals about their smoking and that this is not a 
very big issue compared to other drugs, for example. I 
think in part -- I guess I'll just leave it at that. 

Q. Now, if you look at your report, Deposition 

Exhibit No. 1, and go to paragraph 6, in paragraph 6, in 
the first sentence, it has kind of three separate 
conclusions all numbered. Is that correct? 

A. Yes. 

Q. Are these conclusions all pertinent to your 

diagnosis under DSM-IV criteria? 

A. Yes. 

Q. At the beginning of paragraph 6, it says, 

this smoking pattern strongly suggests she had nicotine 
dependence. What do you mean by strongly suggests? Are 
you with me? 

A. I'm with you. I'm having trouble. That's 

what it means. To me, when she described and the 
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information, you know, all together that described her 
smoking pattern, suggested to me, when I took it all 
together, that she had nicotine dependence disorder. It 
was diagnostic, in my view, of nicotine dependence 
disorder. 

Q. Is there a difference between strongly 

suggest and diagnostic? 

A. Not in this, no. I could have written is 
diagnostic of nicotine dependence disorder. 

Q. I know, but say if you've got medical records 

of a patient and you're noting nicotine dependence, 
would you normally write down history strongly suggests 
nicotine dependence or would you normally go DS nicotine 
dependence? What would you -- 

A. I could have done -- I could do either. 

Q. This first one you've listed here, No. 1 in 

paragraph 6, nicotine was taken in larger amounts for 
longer than was intended. Now, if you turn to the 
DSM-IV, Exhibit No. 7, I think it's page 181. 181 sets 

forth the criteria for substance dependence. Is that 
correct ? 

A. Yes. 

Q. And the first subparagraph 6.1 on your 

report, nicotine was taken in larger amounts than was 
intended, that correlates to the criteria No. 3 on 
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DSM-IV? 

A. Yes. 

Q. Then the next one, she was unsuccessful in 

her efforts to control use, that would correlate to 
No. 4 of the DSM-IV criteria? 

A. Yes. 

Q. And then the next one, nicotine use was 

continued despite the fact that her physician informed 
her that it was harmful to her health, which does that 
relate to? 

A. No. 7. 

Q. Okay. No. 7 actually says, basically, that 

the patient continues substance use despite knowledge of 
having persistent or recurrent physical or psychological 
problems due to substance, correct? 

A. Yes. 

Q. In your opinion, does No. 7 require that you 

have the physical or psychological problem at the time 
you're usin'g the substance, or would it also include the 
physician advising you that if you didn't stop, you 
might get such a problem? 

A. I think it would include the latter. 

Q. But it's not specifically worded to include 

that, is it ? 

A. No . 
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Q. Now, under these criteria for substance 

dependence, as I understand it, the patient has to show 
three or more of these criteria within the same 12-month 
period. Is that your understanding? 

A. Yes. 

Q. Did you do anything to determine whether 

these criteria listed in your report all occurred within 
a 12-month period? 

A. I, even though this was done historically/ 

was confident that this had all, that these three 
criteria were met during the 12-month period prior to 
her quit, to when she successfully quit. 

Q. Now, if you don't, if the patient does not 

satisfy at least three of these criteria, then they 
cannot be diagnosed as substance dependent under DSM-IV, 
correct ? 

A. Under this criteria for substance dependence, 

I guess that's correct. 

Q. And as I understand it, the patient also has 

to display clinically significant impairment or distress 
in connection with their use of the substance. Is that 
your understanding? 

A. No. My understanding from this is that you 

just need to have three of the criteria. 

Q. Okay. Well, read under criteria for 
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substance dependence, and the next thing is a 
maladaptive pattern of substance abuse, no, substance 
use, leading to clinically significant impairment or 
distress, as manifested by three or more of the 
following, occurring at any time in the same 12-month 
period. Do you see that phrase, clinically significant 
impairment or distress? 

A. Yes . 

Q. What does that mean to you? 

A. Well, it doesn't mean much to me, which is 

why I find the other criteria more helpful. It's a 
subjective, clinical distress is a fairly subjective 
term. 

Q. Did you attempt to make any determination 

whether Mrs. Smith was suffering from any clinically 
significant impairment or distress at the time she was 
smoking? 

A. No, I didn't. 

Q. Okay. Back to this No. 1, where it says 

No. 1 in paragraph 6, nicotine was taken in larger 
amounts for longer than was intended. What's the basis 
of that statement in your report, please? 

A. That she tried to cut down on repeated 

occasions, by her report. 

Q. Did you ask her husband whether he recalled 

Schafer Reporting Service 
(612) 436-3086 FAX (612) 436-3087 

http://legacy.library.ucsf.ecfii](ticKeaittil![aflO)(p«!ltv.industrydocuments.ucsf.edu/docs/tqhl0001 









4 2 

1 

her trying to cut down? 

2 

A. I don't think that I asked him about that. I 

3 

asked him whether she had tried to quit before. 

4 

Q. And what did he say to that? 

5 

A. And he didn't, as I recall, he didn't 

6 

remember. 

7 

Q. So the only source of your information that 

8 

she tried to cut down was what she told you in the 

9 

interview? 

10 

A. Correct. 

11 

Q. Was it something along the lines of, I wanted 

12 

to cut down, but I never could, or can you recall 

( 13 

exactly what she said? 

14 

A. I think that what she told me was that on a 

15 

number of occasions, she tried to reduce the amount that 

16 

she was smoking, and she told me in several different 

17 

ways that she was never able to do that. So, for 

18 

example, I asked her whether she was able to get down to 

19 

less than a pack of cigarettes a day, and she said 

20 

never. I asked her how many cigarettes she was able, 

2 1 

when she cut down, she was able to not use relative to 

22 

her normal amount, and she said, I never missed any, I 

23 

never was able to skip any of them. 

24 

Q. So really what you're saying is she wanted to 

25 

cut down, but didn't? 
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A. That she wasn't able to. 

Q. Yeah. She had a desire to smoke fewer 

cigarettes at certain times, but continued to smoke her 
normal amount? 

A. Right. 

Q, So you're saying that because she wanted to 

cut down, but didn't, that nicotine was taken in larger 
amounts than was intended? 

A. Correct. 

Q. So any smoker could basically, in your view, 

satisfy this criteria by saying, I wanted to cut down, 
but I didn't. 

A. Yes. I don't know about any smoker, but I 

think that's the gist of it. 

Q. Well, I mean, if any smoker came in and said, 

I've been smoking a pack and-a-half a day for ten years, 
I'd like to cut down, but I haven't, would that satisfy 
this criteria? 

A. I guess most people would pursue it a little 

farther than that and see what their experience was or 
what they meant by saying that they tried to cut down, 


but . 


Well, if she told you, like Mrs. Smith, that 


I wanted to smoke fewer cigarettes, but every day I 
ended up smoking the same amount, then does that satisfy 


Schafer Reporting Service 
(612) 436-3086 FAX (612) 436-3087 


http://legacy.library.ucsf.ecfic(ticKeaittil![aflO)(pBHA/.industrydocu-ments.ucsf.edu/docs/tqhl0001 



44 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 
2 5 


this criteria? 

A. Yes, I think it does. 

Q. And that's all it takes. 

A. I think that's sufficient. 

Q. Then No. 2 in paragraph 6, she was 

unsuccessful in her efforts to control use. What's the 
basis of that statement? 

A. It's pretty much the same information. She 

tried to control her use, and she persisted in the same 
pattern. 

Q. So if someone wants to cut down on a 

substance, but doesn't, then they automatically satisfy 
two of the DSM-IV criteria. 

A. Yeah. I mean, as a general -- in this case, 

I think that was true. 

Q. Wouldn't you agree that in your report, No. 1 

and No. 2 basically say the same thing? 

A. Yes. 

Q. And they're based on exactly the same 

statements by Mrs. Smith. 

A. Yes. 

Q. And you're aware -- strike that. You read 

Mrs. Smith's deposition, correct? 

A. Correct. 

Q. Did you read Mr. Smith's? 
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A. Yes. 

Q. Did you see anything -- they're going to 

object to this one. Did you see anything in 
Mrs. Smith's deposition that was inconsistent with what 
she told you in the interview? 

A. Boy, I'd have to go through the whole -- I 

mean, you're asking me a big question here. 

Q. That's why I thought they would object. 

A. I'd have to go through every -- I mean, I. 

don't recall everything that I read in the entire 
deposition, so I guess I would have to not answer that. 

Q. Well, just generally speaking, I'm not going 

to ask you specifics, as you were reading it -- strike 
that one. Did you read it before or after you talked to 
Mrs. Smith? 

A. After I talked with Mrs. Smith. 

Q. Can you recall in reading it in general 

seeing something that you thought, this is not quite 
exactly what she told me? 


No. In a general sense, I thought it was 


consistent. 

Q. Now, you're aware that she testified in her 

deposition that she had never tried to quit until she 
actually quit smoking, right? 

A. Right. 
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Q. And you're aware that Mr. Smith testified in 

his deposition that his wife had never tried to quit 
prior to the time she actually quit, right? 

A. I believe that's right. 

Q. And you're aware that Mrs. Smith said she 

made no attempt to cut down smoking during her pregnancy 
with her children. Is that correct? 

A. Correct. 

Q. I'm going to go back a minute to these 

self-reports we were talking about earlier, that I was 
talking about. 

MR. McCLAIN: Been going for about an hour. 

Do you want to take a break? 

MR. LONG: Sure. 

(Brief recess taken.) 

BY MR. LONG: 

Q. Doctor, would you agree that the validity of 

self-reporting smoking status has been a controversial 
subj ect ? 

A. Yes. 

Q. And you have written that yourself, that it's 

been a controversial subject, have you not? 

A. Correct . 

Q. Would you agree that patients may 

overestimate their quit attempts, for example, depending 
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1 

upon what they perceive the orientation of the question 

2 

to be? 

3 

A. I don't know what you mean by orientation of 

4 

the question, but they may, they may overstate their 

5 

quit attempts. It's possible. 

6 

MR. LONG: Mark this, please. 

7 

(Joseph Deposition Exhibit No. 8 marked for 

8 

identification.) 

9 

BY MR. LONG: 

10 

Q. Doctor, I'll hand you Deposition 

11 

Exhibit No. 8, ask you if you could identify that, 

12 

please? 

13 

A. This is an article I wrote on Effective 

14 

Treatment for Nicotine Dependence on Alcohol and Drug 

15 

Treatment Outcomes. 

16 

Q. And if you go back to page 642, if you would, 

17 

please, and the last sentence before the final paragraph 

18 

states, patients may have overestimated quit rates 

19 

because they were aware of the program orientation. 

2 0 

A. Correct. 

21 

Q. What does that mean? 

22 

A. In the context of this paper, which was about 

23 

a smoke-free alcohol treatment program with a very 

24 

strong advocacy program for trying to quit smoking at 

25 

the same time that people were trying to stop using 
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1 

alcohol, in this paper what that meant was that the 


2 

patients that were enrolled in this study may have had a 


3 

reason to report that they were not smoking by virtue of 


4 

the way we created the program. 


5 

Q. They understood that it would be more in line 


6 

with the program for them to say they had tried to quit 


7 

smoking when they actually hadn't. 


8 

A. Well, they understood that it would have been 


9 

a good thing for them to quit smoking. 


10 

Q. Yeah, and they understood that it would have 


11 

been a good thing for them to say that they had tried to 


12 

quit smoking when they hadn't. 


13 

A. Well, we just wanted them to quit smoking. 


14 

We didn't tell them to say they wanted to quit smoking. 


15 

Q. But the bottom line is some of them probably 


16 

stretched the truth about quit attempts. 


17 

A. They may have, and in the methodology of this 


18 

study, what we were acknowledging here is that we didn't 


19 

'have -- that we were using their report. 


20 

Q. These patients may have told the clinician 


21 

what they thought the clinician wanted to hear. 


22 

A. It's possible. 

- 

23 

Q. Are you familiar with The Lancet? 

. 

. 

24 

A. Yes. 


25 

Q. Is that a peer review journal? 



Schafer Reporting Service 
(612) 436-3086 FAX (612) 436-3087 


http://legacy.library.ucsf.ecfijdtid25eaitffitffs£l0X|BP«sWA/.industrydocurnents.ucsf.edu/docs/tqhlOOO1 







49 


1 

2 

3 

4 

5 

6 

7 

8 
9 

XO 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A. Yes. 

Q. Do you consider Lancet to be a reliable 

authority in the area of medicine? 

MR. McCLAIN: Object to the form of the 

question. 

THE WITNESS: The Lancet is not an authority, 

it's a journal, it's a peer review journal, and that 
it's a respectable source of information. 

BY MR. LONG: 

Q. Are you familiar with Dr. Lynn Kozlowski, 

K-o-z-1-o-w-s-k-i? 

A. Yes. 

Q. In fact, you've cited some of Dr. Kozlowski's 

work in some of your work, haven't you? 

A. Correct. 

MR. LONG: Mark this, please. 

(Joseph Deposition Exhibit No. 9 marked for 
identification.) 

BY MR. LONG: 

Q. Doctor, do you consider Dr. Kozlowski to be 

an expert in the area of nicotine dependence? 

A. Yes. He's a - - 

Q. He's one of the big names in the area, isn't 

he ? 

A. That's correct. 
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Q. Let me hand you what we've marked as 
Deposition Exhibit No. 9. This is an article by 
Dr. Kozlowski in The Lancet dated March 29, 1980, or a 

copy of such an article. Is that correct? 

A. Correct. 

Q. I want to read you something. You can look 

at the article more fully if you want, or I can just 
read you something. Let me read you something, and I'll 
just ask you if you agree or disagree. This is the 
third paragraph down in the article. It says, since 
researchers have readily challenged the validity of the 
verbal reports of smokers on the above issues, it is 
surprising how rarely they have second-guessed the 
claims of smokers that they want to or have tried to 
stop smoking. How better for a smoker to avoid the 
pesterings of a physician or other interviewer than to 
say, whether believing it or not, that he wants to and 
has even tried to give up cigarettes? And, if the 
questioner asks if the attempts to stop have been 
serious, who would want to confess to a half-hearted 
effort? Yet, answers to questions on wanting to stop 
and trying to stop have regularly been used 
uncritically, as if smokers now must be telling the 
truth. Do you agree with that statement? 

MR. McCLAIN: Object to the form of the 
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1 

question. Which statement? 


2 

BY MR. LONG: 


3 

Q. That paragraph. If there are parts in it you 


4 

agree with or don't disagree, you can tell me. 


5 

A. I mean, some of this is written in a sort of 


6 

speculative format, and so it's difficult, for example, 


7 

to agree or disagree of how better for a smoker to avoid 


8 

the pesterings of a physician. I wouldn't agree with 


9 

that statement, no. I mean, I would agree that people 


10 

have challenged the validity of verbal reports. If 


11 

you'd like, would you like me to go through this 


12 

sentence by sentence? 


13 

Q . Sure. 


14 

MR. McCLAIN: I mean, number one, let me just 


15 

object. You're not suggesting this is a peer review 


16 

article, are you? It's more like a letter to the 


17 

editor. It's not a peer-reviewed -- this is not a 


18 

study, by any means. So I want to make that, to the 


19 

extent that you represented that The Lancet has peer 


20 

review studies, this is not one. Therefore, you know. 


21 

the doctor's answers in regard to this should not be 


22 

taken in conjunction with her answer about peer-reviewed 


23 

articles in The Lancet. But whatever use you want to 


24 

make of it, I just want to put that in. 


25 

MR. LONG: We don't know whether it's 
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peer-reviewed or not, do we? 
editor. 


52 


It's not a letter to the 

editor. 

MR. McCLAIN: I would bet that it is not, if 

we looked. It's not a study, number one. It's a 
one-page, and my experience is that these things are not 
peer-reviewed, but will be published by The Lancet 
because of their publication policy, but I don't know 
that for sure, but I'm just raising it as an issue that 
I'm not sure that it is. 


10 




MR. 

LONG: Okay. 

11 

BY 

MR . 

LONG : 


12 


Q. 


Where were we? 

13 


A. 


I ' m 

sorry. Why don' ■ 

14 

aga 

in a 

nd 

then 

I'll - - whether 

15 

paragra 

ph? 



16 


Q. 


Well 


17 




MR. 

McCLAIN: That w 

18 

BY 

MR. 

LONG : 


19 


Q. 


Let 

me j ust, let's f 

20 

of 

that 

Pa 

ragra 

.ph. Yet, answer 

21 

to 

stop 

and trying to stop have 

22 

unc 

:r i t i 

cal 

ly, a 

.s if smokers now 

23 

truth. 

Do 

you 

agree with that 

24 

use 

: t ho 

se 

answe 

:rs, researchers, 

25 


A. 


No, 

I don't think we 
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I think we use them. Almost all the information that we 
use is imperfect, and we try to do it in the best way we 
can, but I don't think we do it uncritically. 

Q. Would you agree that sometimes self-reporting 

of smoking status by smokers is simply not accurate? 

A. Sometimes that's true. I think it's a 

minority of -- it's a relatively small problem. 

Q. Well, particularly, and if you're talking 

about a report -- strike that. Would you agree that if 
someone is relating smoking histories of let's say five 
years ago, that the validity of that reporting could be 
compounded not just by -- strike that. Strike that. 
Let's go at it this way: Would you agree that 
self-reporting of smoking practices which took place 
over five years ago could be compounded and complicated 
by memory problems? 

A. Yes . 

Q. And could they also be compounded by the 

knowledge of program orientation concept that you 
discussed in the article we talked about earlier? In 
other words, if the patient knows what the interview is 
about and what the purpose is, could that not also 
affect the validity of the reports of smoking status? 

A. That's possible. 

Q. If you'll look at the last sentence of this 

Schafer Reporting Service 
(612) 436-3086 FAX (612) 436-3087 

http://legacyJibrary.ucsf.ecfii](1jd^ittil![^0)(pdtv.industryddcuments.ucsf.edu/docs/tqhl0001 






54 


article, it says, both what smokers say about their 
smoking and what researchers make of these statements 
should be read skeptically. Do you agree with that 
statement? 

A. I guess I don't, I mean, as an isolated 

sentence. As a researcher, I'm generally skeptical, I 
try to be questioning, but I don't think that's the 
intent of that sentence. 

Q. Now, back to your report. Exhibit No. 1, we 

were talking about paragraph 6, and there is a 
statement, subpart 3 of that, nicotine use was continued 
despite the fact that her physician informed her that it 
was harmful to her health. Did she tell you that her 
physician informed her it was harmful to her health? 

A. No. I actually gleaned that from the medical 

record. 

Q. Did she tell you that Dr. Kopp had advised 

her to quit smoking? 

A. I think that she did, yes. 

Q. And you say earlier in your report, 

paragraph 4, I believe, that her physician, Dr. Kopp, 
urged her to stop smoking. Is that correct? 

A. Correct. 

Q. Are you aware that she testified in her 

deposition, Mrs. Smith, that she could not recall a 
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doctor ever telling her that she should stop smoking? 

A. I'd have to look at that, but I can. 

Q. If you'll look at, if you've got her 

deposition with you, page 149. 

A. Hear we go. 

Q. Page 149? 

A . Right, okay. 

Q. Line 23, she says basically she can recall 

her daughter telling her to, asking her to stop smoking, 
but besides her children, no one else? 

A. Well, that's what I'm -- 

MR. McCLAIN: Well, what line are you on? 

MR. LONG: Page 149. 

THE WITNESS: I mean, this just says that her 

daughter told her to quit smoking. 

BY MR. LONG: 

Q. All right, then page 150, which is just to 

the right. Besides your children. No. If you look at 
page 83 of her deposition, at lines, at the bottom, 
lines 21 to 23. Question, do you remember a doctor ever 
telling you to stop smoking? Answer, no. 

A. Correct. 

Q. That's different than what she told you in 

the interview? 

A. Yes. It's also different than the record. 
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Q. And you're aware that Mr. Smith also 

testified in his deposition that he couldn't recall any 
conversations in which Barbara's doctors had discussed 
her smoking with her? 

A. I think that's correct. 

Q. And you recall he testified that he generally 

went with her to the doctors. 

A. Correct. 

Q. And usually went into the examining room with 

her. Is that correct? 

A. Uh-huh, yes. 

Q. You would agree there is some discrepancy 

between at least what she told you and what's in the 
deposition of Mrs. Smith. 

A. Correct. Now, I asked -- the only 

qualification there is that I didn't ask her the same 
question. As I recall, I asked her, did Dr. Kopp ever. 

I mean, it was phrased differently, and -- 


MR. McCLAIN: Yours was just a better 


que s tion. 


BY MR. LONG: 


But you've got to agree that the answer -- 
Is dif f erent. 

-- on page 83 is inconsistent with what you 


were told. 
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A. Yes. 

Q. Okay. In paragraph 6 you have, after you 

have these three numbered criteria, which I think you 
said were related to the DSM-IV criteria, then you have 
a sentence down about nicotine withdrawal symptoms. Is 
that correct? 

A. Yes. 

Q. And what's the basis of -- you have this 

sentence: When she stopped smoking, she experienced 

nicotine withdrawal symptoms, such as craving, a strong 
desire to smoke, fatigue, hunger, nervousness, and 
restlessness. What's the basis of that conclusion on 
your part? 


A. Those are symptoms that are listed as part of 

the nicotine withdrawal syndrome, and I noted them on 
here as I asked her during the interview. This is p^rt 
of the - - 


Q. These symptoms come from -- 
MR. McCLAIN: Exhibit 3. 


BY MR. LONG: 

Q. Exhibit 3, which I think you said was 

something from the Mayo Clinic? 

A. Correct . 

Q. And those aren't necessarily withdrawal 

symptoms mentioned in DSM-IV then? 
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1 

A. Well, in DSM-IV, I don't recall which of 

2 

those are in DSM-IV, but the ones that I put down in the 

3 

report I believe are -- 

4 

Q. We can get to DSM-IV in a second. 

5 

A. Okay. 

6 

Q. But the statement you have down that she told 

7 

you that she experienced a craving and a strong desire 

8 

to smoke. Is that right? 

9 

A. Yes. 

10 

Q. Is there a difference between the two? 

11 

MR. McCLAIN: A craving and a strong desire 

12 

to smoke? 

13 

BY MR. LONG: 

14 

Q. Yeah. 

15 

A. I guess there are subtle differences that I 

16 

could describe for craving is wanting something, you 

17 

know, in an extreme way. A strong desire to smoke is 

18 

more specific to cigarettes. 

19 

Q. But craving for a cigarette and a strong 

2 0 

desire for a cigarette, is there any difference between 

21 

the two? 

22 

A. In a practical way, no. 

23 

Q. Are you aware that she testified in her 

24 

deposition she did not recall any craving or wanting a 

25 

cigarette after she quit? 
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1 

A . Yes. 

2 

Q. And what she testified to in her deposition 

3 

is different than what she told you, correct? 

4 

A. Yes, although, again, I asked the questions 

5 

differently, I'm sure. I mean, I didn't ask her the 

6 

same question that you asked her in the deposition, or 

7 

whoever did. 

8 

Q. What exactly did you ask her? 

9 

A. I asked her if she recalled, when she quit 

10 

smoking, if she experienced any of these symptoms, and 

11 

then I went through a list of symptoms. 

12 

Q. Okay. If you look at the deposition, 

13 

page 106, Mrs. Smith's deposition, line 1. Can you 

14 

remember specifically, you know, either having a craving 

15 

or a want for a cigarette after you quit? Answer, no. 

16 

That's pretty specific, isn't it? 

17 

A. Yes. 

18 

Q. And that's inconsistent with what you were 

19 

told in the interview, right? 

20 

A. Correct. 

2 1 

Q. Okay. Then you also have down that she 

22 

experienced nervousness, restlessness. Are you aware 

23 

that she testified in her deposition that she did not 

24 

get irritable, nervous, or frustrated when she quit 

25 

smoking? 
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A. I'm aware of that, and I don't mean to get 

too semantic here, but you asked her three things there, 
and one of them she said no to. She said she wasn't 
frustrated. 

Q. Okay, but she told you she was nervous? 

A. Right. 

Q. And she denied she was nervous? 

A. No. 

MR. McCLAIN: No, she didn't. 

BY MR. LONG: 

Q. Did you get irritable, nervous, or 

frustrated? Answer, no. 

MR. McCLAIN: That is three things, and 

further, I mean, we can go through this exercise all we 
want here. I mean, you can look over on page 105 and 
she says something different. Did you ever want a 
cigarette after you stopped? I'm sure I probably did, 
but I didn't take one. There are a variety of different 
-ways these things were asked, so we can go through 
this 

MR. LONG: Yeah, we can. 

MR. McCLAIN: -- exercise if we want to, and 

I'll ask Dr. Joseph to review the entire deposition 
before answering. You've done a good bit about this. I 
just don't know where you want to go with this. She's 
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already recognized, I think, and admitted the central 
point that you want to make, so I give you a pass on it 


BY MR. LONG: 


Do you recall that Mrs. Smith testified that 


she never had a nicotine fit? 


Yes . 


MR. McCLAIN: Whatever that means. 

MR. LONG: I think it's explained in the 

deposition, at least what she meant by it. 

BY MR. LONG: 

Q. Now, Doctor, if you'll look at page 244 of 

DSM-IV, please, and on page 244, there are separate 
diagnostic criteria for nicotine withdrawal. Is that 


correct ? 


Yes . 


Q. And in subpart B, they have various symptoms 

of withdrawal which the patient, in order to qualify for 
diagnosis of nicotine withdrawal, would have to suffer 
four or more of these in a 24-hour period. Is that 
right ? 

A. Yes. 

Q. These are a little bit different than the 

information in the Mayo Clinic questionnaire, which was 
Exhibit No. 3, correct? 

A. Yes. 
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1 Q. You also see that, turn to page 245, DSM-IV, 

2 and subparagraph C on nicotine withdrawal criteria 

3 requires that the symptoms described above cause 

4 clinically significant distress or impairment in social, 

5 occupational, or other important areas of functioning. 

6 Is that correct? 

7 A. Yes. 

8 Q. Did you attempt to determine with Mrs. Smith 

9 whether these symptoms that you've described in your 

10 report created this clinically significant distress or 

11 impairment in these areas, social, occupational? 

12 A. My impression was that -- the history she was 

13 giving me was that she was in significant distress at 

14 the time that she quit smoking, to such an extent that I 

15 didn't, I didn't pursue it further than that. She had 

16 described that she was very ill and had gone into some 

17 detail about the stress that that had caused. She 

18 couldn't get out of bed and so forth. So I didn't, I 

19 didn't pursue it further than that. 

20 Q. So she was ill, I think was it with 

21 pneumonia, when she quit smoking? 

22 A. She was ill in, I think in her recollection, 

23 with some kind of pulmonary illness. 

24 Q. Do you recall from reviewing the records what 

25 she was hospitalized with when she quit smoking? 
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A. The records don't indicate that she was 
hospitalized when she quit smoking. 

Q. Okay. Then other than what may be in her 

testimony or what she told you, you would have no idea 
what she was ill with? 

A. No. 

Q. I ‘recall seeing something about pneumonia. 

Did she tell you that or is that your understanding? 

A. I think that she thought that she had 

pneumonia at the time, and she may have, but the record 
doesn't reflect that. 

Q. And she was ill and that was causing her 

distress as well? 

A. Yes. 

Q. If you look at D, as in dog, on page 245, the 

fourth criteria. I'll read it all. The symptoms are 
not due to a general medical condition and are not 
better accounted for by another mental disorder. I 
mean, she was sick with pneumonia or something, 
according to what she testified to and what she told you 
when she quit smoking, right? 

A. That's what she said. I mean, according to 

the medical records, she quit without being ill. So 
there is some difficulty in reconciling her history, the 
history that she gave me when I interviewed her, with 
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the medical record. 

Q. Well, if she were correct in her testimony 

that she were ill with pneumonia, could it not be that 
some of the symptoms she described to you could have 
been related to that medical disorder? 

A. Well, I don't think pneumonia -- well, I 

think some of these symptoms are not, are not things 
that I would associate with pneumonia, like eating more. 

Q. What questions did you ask her, when she . 

related the symptoms that she said she had in the 
interview, to determine whether there could have been 
other causes, other things going on in her life at that 
time, that could have caused those symptoms? 

A. Well, I frankly spent more time trying to 

reconcile when she quit with the story that she was 
giving me during the interview, which coincided, like 
this might be that she recalled it at a different time. 

Q. Would it be accurate to say that you actually 

didn't make an attempt during the interview to rule out 
other possible causes of these symptoms that she was 
relating to you? 

A. Well, she was describing to me that she was 

sick. I didn't ask her, for example, you know, if -- I 
asked her whether she was, for certain parts of the 
symptoms, whether, I'll give you an example, whether she 
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was eating more, whether there might, you know, whether 
there was another reason for that, but some of the -- I 
didn't ask her whether her pneumonia was making her 
nervous, if that's what you're getting at. 

Q. No. I was asking whether you made an attempt 

in the interview to determine whether there were other 
things going on at the time that could have been the 
cause of these symptoms that she related to you that 
could be due to her quitting smoking? 

A. I asked her about her illness at the time she 

quit smoking, and she described what she recalled about 
that . 

Q. Did you ask her that to figure out whether 

the illness was causing these symptoms? 

A. I was trying to figure out what happened and 

what the course of events were that led her to quit 
smoking and then how she felt when she quit smoking. 

Q. Well, for example, on hunger, did you try to 

figure out if there was anything that could have been 
the cause of the hunger? 

MR. McCLAIN: Like not eating? 

BY MR. LONG: 

Q. That's one cause. 

A. No, I didn't ask her. 

Q. I mean, you were aware that she had tried to 
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diet before, had been unsuccessful? 

A. Yes. 

Q. Did you know even when she was smoking? 

A. Yeah. 

Q. Isn't it true that you really didn't take 

into consideration this DSM-IV, subparagraph D, when you 
were reaching your opinions on withdrawal symptoms? 

A. That's correct, because I think you can -- I 

mean, the reason for that is that I think you can 
describe nicotine withdrawal symptoms as a syndrome. 

Q. You can, but obviously DSM-IV, at least this 

authority, after describing what the symptoms are, said 

you have to rule out other possible causes of these 
symptoms, correct? 

A. Yes. 

Q. Do you believe that you have the clinical 
experience and training necessary to apply the criteria 


of DSM-IV? 


Not for the whole manual, no. 

Well, for example, on the nicotine dependence 


area . 


Yes . 


If you'd look at page Roman numeral XXVII? 
Mine only goes to 25. Roman numeral? Oh, 


okay, there we go. 
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Q. And if you look at the first paragraph, 

second sentence states, the proper use of these criteria 
requires specialized clinical training that provides 
both a body of knowledge and clinical skills. Now, do 
you agree that you need this body of knowledge and 
clinical skills in order to properly apply the DSM-IV 
criteria? 

MR. McCLAIN: This body of knowledge or a 

body of knowledge? 

BY MR. LONG: 

Q. A body of knowledge. 

A. Yes. 

Q. And you feel you have that in terms of 

nicotine dependence. 

A. Yes. 

Q. If you'd go back to Roman numeral -- I have 

to look at that now. 

MR. McCLAIN: She was pointing out that these 

are guidelines. 

THE WITNESS: Yeah, these are not -- I mean, 
part of what's happening here is you're interpreting 
them in a -- 
BY MR. LONG: 

Q. That's my j ob. 

A. I know, but in a practical way -- 
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1 

Q. Yes. 


2 

A. -- that's different than we use them. 


3 

Q. These are guidelines, but they're not to be 


4 

used in a cookbook fashion, though, are they? 


5 

A. Correct. 


6 

Q. You have to have someone who is trained in 


7 

the area and understands the area in order to apply the 


8 

criteria, because they do require the application of 


9 

some clinical judgment, don't they? 


10 

A. And some interpretation, yes. 


11 

Q. And it's possible that two clinicians, both 


12 

with a proper background and proper training, could 


13 

reach different conclusions. 


14 

A. It's possible. 


15 

Q. Because of the subjective nature required in 


16 

the diagnosis of substance dependence, correct? 


17 

MR. McCLAIN: Object to the form of the 


18 

question. 


19 

THE WITNESS: While that's possible, I think 


2 0 

that in a large number, I mean, the idea behind setting 


2 1 

standards up for diagnosis is in a large majority of 


22 

cases, that would not occur, that people would agree. 


23 

BY MR. LONG: 


24 

Q. Maybe - - 


25 

A. Expert, or clinicians would agree. 
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Q. But on the fringes one way or the other, 
there could be disagreement among properly-trained 
clinicians as to the diagnosis of substance dependence, 
correct ? 

A. There could be disagreements. 

MR. McCLAIN: Whenever you're at a break 

point. 

MR. LONG: I'm just about finished with DSM. 

MR. McCLAIN: Okay. 

BY MR. LONG: 


Q. Now, would you agree that the clinical 

diagnosis of a disorder under DSM-IV criteria is not 
sufficient for forensic or legal purposes to establish 
the existence of a mental disorder? 

A. I don't know the answer to that. 

Q. Okay. If you look, Roman numeral XXIII 

again, where it says use of DSM-IV in forensic settings? 

A. Okay. 


MR. McCLAIN: Where it says, may not be 
wholly relevant to legal judgments, for example? 

BY MR. LONG: 

Q. No. Where it says, in most situations, the 

clinical diagnosis, third sentence, the clinical 
diagnosis of a DSM-IV mental disorder -- 

MR. McCLAIN: I was reading the cautionary. 
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1 

You're at where? 

2 

MR. LONG: XXIII. 

3 

MR. McCLAIN: Sorry. 

4 

MR. LONG: That's okay. 

5 

MR. McCLAIN: All right. Now, what's -- 

6 

BY MR. LONG: 

7 

Q. In third sentence under subheading use of 

8 

DSM-IV in forensic setting. In most situations, the 

9 

clinical diagnosis of a DSM-IV mental disorder is not 

10 

sufficient to establish the existence for legal purposes 

11 

of a mental disorder, mental disability, mental disease, 

12 

or mental defect. 

13 

; 

MR. McCLAIN: Object to the form of the 

14 

question, calls for a legal conclusion. 

15 

BY MR. LONG: 

16 

Q. Were you aware of this limitation on the use 

17 

of the DSM-IV criteria? 

18 

A. I've never read this part of the DSM-IV 

19 

criteria. 

20 

Q. And it also states, in determining whether an 

21 

individual meets a specific legal standard for 

22 

competence, criminal responsibility, or disability, 

23 

additional information is usually required beyond that 

24 

contained in the DSM-IV diagnosis. Were you aware of 

25 

that limitation on DSM-IV? 
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Q. Would you agree -- 

A. Although this strikes me as getting at a 
different, a different situation than we're discussing. 

Q. There is a lawyer over here and the doctor 

over here, and they've got to meet somewhere in the 
middle. Are you aware that -- 

MR. McCLAIN: Not necessarily. 

BY MR. LONG: 

Q. Are you aware that the -- or meet somehow. 

Are you aware that the diagnosis, just the mere 
diagnosis of a disorder under DSM-IV doesn't tell you 
anything about the level of impairment that the patient 
might have? 

A. Yeah, I would agree with that. 

Q. So just because one is diagnosed as nicotine 

dependent, it doesn't tell you anything about, just the 
mere diagnosis doesn't tell you anything about the level 
of dependency. Is that correct? 

A. In general, I would say yes, except that, for 

example, clinically if somebody met, in a clinical 
sense, it would be helpful to assess the amount of 
dependence based on how many criteria are met, and that 
sort of thing, I'm not -- 

Q. You need more information beyond what you 
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have to simply -- 

A. You'd use different information or 

additional, you might use additional information to this 
to assess the amount of dependence, yes. 

Q. And to determine the amount of dependence, 

you have to have information specific to that 
individual. 

A. If you're assessing that individual, you ask 

them. 

Q. Right, and you're aware, if you look at the 

next paragraph down, third sentence, moreover, the fact 
that an individual's presentation meets the criteria for 
a DSM-IV diagnosis does not carry any necessary 
implication regarding the individual's degree of control 
over the behaviors that may be associated with the 
disorder. Were you aware of that statement in DSM-IV? 

A. No . 

Q. And the next sentence, even when diminished 
control over one's behavior is a feature of the 
disorder, having the diagnosis in itself does not 
demonstrate that a particular individual is, or was, 


unable 

to 

control his or 

her behavior at 

a particular 

time . 

Do 

you agree with 

that particular 

sentence ? 



MR. McCLAIN: 

Object to the f 

orm of the 


question. I don't know what it means. Does this relate 
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1 

to nicotine dependence or pedophilia? Because this 

2 

section, this legal talks about -- doesn't talk about -- 

3 

does talk about pedophilia, but doesn't talk about 

4 

nicotine dependence. 

5 

MR. LONG: I don't see any limitation in the 

6 

paragraphs I'm assessing. 

7 

MR. McCLAIN: I don't either, but I don't 

8 

know what the focus of what they're talking about is. I 

9 

was just asking you if it does relate. 

10 

MR. LONG: I think, what my testimony, I 

11 

think it relates generally, but. 

12 

MR. McCLAIN: I'm just trying to figure it 

i 13 

out . 

14 

BY MR. LONG: 

15 

Q. Doctor, do you see that last sentence? 

16 

A. Yeah. 

17 

Q. Do you agree with that? 

18 

A. I guess I do in a general way. 

19 

Q. And then -- 

20 

A. Although, this, I mean, this strikes me, for 

21 

the most part, as pertaining to, you know, a different 

22 

set of psychiatric disorders. 

23 

Q. One last question I've got on DSM-IV. If you 

24 

look back to Roman numeral XXVIII (sic), the last 

25 

sentence there. I agree, before I read this, that the 
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sentence above does talk about a diagnostic category 
such as pathological gambling or pedophilia. I don't 
know if that means this is the subject, so I don't know 
how broad this last sentence can be read, I'll give you 
that. But the left sentence on page Roman numeral 
XXVIII (sic) says, the clinical and scientific 
considerations involved in categorization of these 
conditions as mental disorders may not be wholly 
relevant to legal judgments, for example, that take into 
account such issues as individual responsibility, 
disability determination, and competency. 

A. Now, I think that this sentence out of 
context is pretty meaningless. 

Q. Well, do you think that the drafters of 

DSM-IV are trying to say that be careful how you use 
this thing in a legal setting? 

MR. McCLAIN: Object. I don't know how she 
would know that. 

THE WITNESS: I don't know what this -- 

MR. LONG: I was waiting for that. 

THE WITNESS: I don't know what this is 

supposed to -- I mean, it just strikes me as a 
qualifying, sort of a general qualifier. 

BY MR. LONG: 

Q. Based on what you've read here, would you 
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agree that DSM-IV is based upon the premise that a 
diagnosis under one of its criteria does not necessarily 
mean that the person lacks control over his behavior and 
has no choice as to his behavior? 

MR. McCLAIN: Well, I don't -- 

MR. LONG: I almost need that one read back 

myself . 

MR. McCLAIN: Right. I don't know what 

you're asking. I mean, it's unclear. 

THE WITNESS: Yeah, I -- ask again. 

BY MR. LONG: 

Q. Would you agree that if you diagnose somebody 

as nicotine dependent under the DSM-IV criteria, that in 
itself did not mean that they lack control over their 
smoking behavior? 

MR. McCLAIN: Object to the form of the 

question. I don't know what you mean by control over. 

BY MR. LONG: 

Q. Do you know what I mean by control? 

A. Do you mean that as far as they -- why don't 

you tell me what you mean. 

Q. Okay, let's put it this way: People who are 

diagnosed as nicotine dependent under the DSM-IV 
criteria can quit smoking the next day, can't they? 

A. That's possible. 
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Q. Well, how many people in this country quit 

2 

smoking? 

3 

A. In terms of an absolute number, I can't -- 

4 

Q. Not binding you to it. 

5 

A. -- give you the reference. Lots of people 

6 

have quit smoking in this country. 

7 

Q. Would you agree that approximately 46 million 

8 

people have quit smoking in the United States? 

9 

MR. McCLAIN: Approximately? 

10 

MR. LONG: Approximately. I can give you the 

11 

whole numbers. I've got it here somewhere. 

12 

BY MR. LONG: 

13 

Q. Approximately 46 million people have quit 

14 

smoking in the United States. 

15 

A. Okay. 

16 

Q. A lot of those people, don't you think, would. 

17 

be diagnosed for substance abuse? 

18 

A. Yes. 

19 

Q. For substance dependence? 

2 0 

A. Yes. 

21 

Q. And yet they were able to quit smoking. 

22 

A. Yes. 

23 

Q. And most of those people quit smoking without 

24 

professional assistance. Would you agree? 

25 

A. I guess without -- you mean like a health 
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care professional intervention? 

Q. They quit cold turkey. 

A. They quit on their own. 

Q. Yeah, okay. 

MR. LONG: We can take a break now. 
(Lunch recess taken at 12:55 p.m.) 


(Proceedings resumed at 1:30 p.m.) 

MR. LONG: Mr. McClain and I were just 
discussing, I didn't see any correspondence from 
plaintiff's counsel in the file. 

MR. McCLAIN: Before the file was produced, 
we removed our correspondence with Dr. Josephs (sic) 
from the file. This generally is correspondence 
transmitting items that are in the file. There is a 
November 25, 1996, letter to Dr. Josephs from Mr. Leyh 
There is a January 11, 1997, letter from Mr. Leyh to 
Dr. Josephs. There is a letter to Mr. Long from 
Mr. Leyh of January 11, 1997. 

MR. LONG: Just a copy of a letter to me, I 

assume. 

MR. McCLAIN: That probably shouldn't have 

been pulled out. You can note that she received that. 
That came with the notice. There is a December 13, 
1996, letter to Dr. Josephs from Mr. Leyh. There is 
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another letter of November 8, 1996, from Mr. Leyh to 

Dr. Josephs. There is a document, there is a letter to 


Josephs -- 



THE WITNESS: 

Joseph. 


MR. McCLAIN: 

Joseph. 

Of Octob 

MR. LONG: Wh 

at's the 

substance 

mean, are you 

claiming 

privileg 


letter? 

MR. McCLAIN: You know, when I look at it, I 

don't know whether, other than as a general matter -- 
let me think about it. 

MR. LONG: Well, I mean -- 

MR. McCLAIN: It's a letter from Dr. Joseph 

to me which discusses her fee and also other matters 
which may in fact be privileged. So I'm going to have 
to think about it. 

MR. LONG: And the basis of the privilege is? 

MR. McCLAIN: Work product. 

MR. LONG: So your theory is that discussions 

you have with your testifying expert are considered by 
you to be work product? 

MR. McCLAIN: This was on a matter different 

than the matter of her report, in which I asked her for 
some information for a matter that I was investigating 
at the time, and yes, in fact, I do, and in other 
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1 

MR. McCLAIN: I typically don't ask you for 

2 

correspondence with your experts, other than if in fact 

3 

it was information you relied upon in making judgments 

4 

about things. 

5 

MR. LONG: That's fine. I generally approach 

6 

it as what you can do, I can live by. 

7 

MR. McCLAIN: What's good for you is good for 

8 

me . 

9 

MR. LONG: Yeah. 

10 

MR. McCLAIN: Then there is an index which 

11 

was prepared by my office of the medical records, which 

12 

simply got copied when it was sent to Dr. Joseph, and 

13 

contains work product. 

14 

MR. LONG: And, you know, I had all this 

15 

stuff in my hands earlier and I just didn't look at it. 

16 

MR. McCLAIN: No, no, no, you didn't. 

17 

MR. LONG: Yeah, I did. 

18 

MR. McCLAIN: No. 

19 

THE WITNESS: I think you had this. 

20 

MR. LONG: I had the VA letter. I just 

2 1 

didn't read it. Is there another VA letter in here? 

22 

THE WITNESS: Yeah, there is probably another 

23 

one here. 

24 

MR. McCLAIN: Yeah, we didn't take anything 

2 5 

out of the file since you had it. That never got in 
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there. 

MR. LONG: Never mind. 

MR. McCLAIN: There is a review of medical 
records of a case not involving the Smith case that we 
sent to Dr. Joseph, but we did not pursue the case and, 
therefore, she never reviewed these records, but this is 
not a matter that involves the Smith case. She did read 
the records, but it didn't materialize into a case. And 
then I don't know why -- 

MR. LEYH: That was already in the folder 
that we had. 

MR. McCLAIN: This is your document. 

MR. LEYH: Yeah. 

MR. McCLAIN: Okay. That's a description of 
what's in the file. 

BY MR. LONG: 

Q. Doctor, who is Mary Guthrie? 

MR. McCLAIN: That one slipped by. Now you 

know the name of the case that she reviewed the records 
of that didn't materialize into a case. 

MR. LONG: Is that a tobacco case? 

MR. LEYH: It's not a case. How can it be a 

tobacco case? 

MR. LONG: Mr. McClain just referred to it as 

a case. I asked you earlier if you consulted -- 
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1 

MR. McCLAIN: I'm claiming privilege on it. 

2 

but just to get by this issue, it was a person who came 

3 

by to ask us to review her records, and we didn't take 

4 

the case. 

5 

BY MR. LONG: 

6 

Q. This is the only tobacco case that you're 

7 

consulting on? 

8 

A. Correct. 

9 

Q. This may be -- you may have filed this one in 

10 

the wrong place. 

11 

A . What's that ? 

12 

Q. It's in your file on this, but it's a call 

13 

from Doug Black with the attorney general's office in 

14 

St. Paul. 

15 

A. Because it's somebody that I know that I 

16 

called to find out who these guys were, and he called me 

17 

back . 

18 

Q. Okay. There is an attorney general in the 

19 

case here too. 

2 0 

A. It's somebody that I know personally that's 

2 1 

in the attorney general's office. 

22 

Q. Okay, okay. Getting back to where we were, 

23 

after you did your DSM-IV criteria analysis, then is it 

24 

correct, Doctor, that you didn't apply one of the 

2 5 

factors from tests -- 
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(Discussion off the record between the 

witness and Mr. McClain.) 

MR. McCLAIN: Yeah, why don't you tell him 
about that so there is no confusion. 

(Discussion off the record.) 

MR. McCLAIN: She was asked for some records 

by your document request to fill out for the State of 
Minnesota's case. There was a request -- 

THE WITNESS: That's not this message. 

MR. LONG: Excuse me? 

MR. McCLAIN: In the State of Minnesota case? 

MR. LONG: Yes. 

MR. McCLAIN: They sent a subpoena which she 
was asked by her staff to respond to in regard to 
research that was done by the medical university. 

That's not included within your question, whether she's 
involved in any case. 

MR. LONG: I appreciate that, that's fine. 

MR. McCLAIN: So she gave them records to 

respond to your subpoena in the State of Minnesota 
request, but that's her only involvement. Or you 
answered the 

MR. LONG: I'm confused. She gave them 

records to respond to my subpoena? 

MR. McCLAIN: No. In your defense of your 
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clients, and I don't know who you represent in the State 
of Minnesota case -- 

MR. LONG: Oh, okay. 

MR. McCLAIN: There was a subpoena served on 

the University, which Dr. Joseph responded to in regard 
to some records you were seeking that might have been 
held at her department. 

MR. LONG: Oh, the tobacco companies were 
seeking records. 

MR. McCLAIN: That's right. 

MR. LONG: Okay, I'm with you. Thanks. 


MR. McCLAIN: That's it. 


BY MR. LONG: 


Q. After you did the analysis under the DSM-IV 
criteria, you then, as indicated in your report, applied 
the Fagerstrom test for nicotine dependency. Is that 
correct ? 

A. Yes. 

Q. And you did that because, even after the 

diagnosis under DSM-IV, it was still necessary to take 
additional steps to determine a level of dependency? 

A. Correct. 

Q. And we've already talked about the documents 

and the questions you asked Mrs. Smith concerning the, I 
call it the FTND ? 


Schafer Reporting Service 
(612) 436-3086 FAX (612) 436-3087 

http ://legacy.library.ucsf.e^Ui(ticKeaiKil!laflO)(pdtv.industrydocLiments.ucsf.edu/docs/tqhl0001 



85 


A. Right. 

Q. We've already discussed that. What is the 

Fagerstrom test, Fagerstrom test for nicotine 
dependency, intended to do? 

A. I think it's intended in a standardized way 

to provide a tool to assess the level of physical 
dependence on nicotine. 

Q. Do you think it does that? 

A. I think it helps to do that. 

Q. Is there some question about its validity? 

MR. McCLAIN: By whom? 

BY MR. LONG: 

Q. By people in the field. I mean, have people 

in the area of nicotine dependence questioned whether 
the Fagerstrom test for nicotine dependence is an 
accurate predictor of cessation ability? 

A. Of cessation ability? 

Q. Yeah, of whether or not you can quit. 

A. Or of a test of nicotine dependence. 

Q. Let's talk about cessation. I mean, is the 

Fagerstrom test for nicotine dependence an accurate 
predictor of the ability to quit smoking? 

A. In different studies, it has a different 

predictive value, depending on the population that you 
use it in. 
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Q. There is inconsistency in the results, 

depending upon the population. 

A. Depending on the population that it's used 

in. It may depend on other factors, but. 

Q. But in general, is it an accurate predictor 

of the ability to quit smoking? 

A. The reason I'm having trouble with it is I 

don't usually use it as a predictor of. The tool is 
designed to help you assess how dependent somebody is, 
which might guide what you do with them to help them 
quit. It's not particularly -- it's not customary to 
use it as just a way to predict whether somebody is 
going to quit or not. 

Q. Is there a correlation between level of 

dependency and ability to quit? 

A. I think there is. 

Q. What is that correlation? 

A. Well, in general I think the people that are 

more dependent have a more difficult time quitting. 

Q. But you don't use the Fagerstrom test for 

nicotine dependence normally to determine an 
individual's ability to quit smoking? 

A. Well, from a clinical point of view, when I'm 

facing a smoker, I'm trying to figure out the best way 
to help them stop, and I use the Fagerstrom index to 
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assess how dependent they are, physically dependent they 
are on nicotine, and that helps guide me specifically 
about nicotine replacement therapy. It also gives me a 
sense for what kind of trouble they may be facing when 
they stop smoking. 

Q. In terms of withdrawal? 

A. Yes. 

Q. Tell me about your clinical practice. I 

mean, how much of your practice is involved in seeing 
patients for problems with nicotine dependence? 

A. Well, I'm a general internist, so I see 

patients in a primary care clinic and I supervise the 
teaching of residents in a primary care clinic, and in 
that context, we screen for smoking in every patient 
that we see, and hopefully address smoking and try to 
help people stop, in every patient that smokes. In 
addition to that, I work with the people that are 
specialists in smoking cessation counseling at our 
hospital. 

Q. When you say -- you said you screen for 

smoking. You mean just on a questionnaire, or what? 

A. No. We do it like a vital sign. Your blood 

pressure is X, your weight is X. Do you smoke? Yes, 
no . 

Q. I mean, it's simply questions. You don't do 
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any type of testing, testing nicotine levels or anything 
in smokers, in patients, to see if they're smokers, do 
you? You just ask them? 

A. No. We ask them if they're smoking, and then 

if they're smoking, we may have a different course of 
action. That might include measuring some things, 
depending on what treatment they get, but. 

Q. All right. If they said they're a smoker and 

you believed them -- 

A. Right. 

Q. -- what would you do differently for them 

than you do for other patients? 

A. We would initiate an intervention to try to 

help them stop. 

Q. Anything else? 

A. Well, that's, I mean, that can encompass a 

number of steps. Usually, you have to assess whether 
they want to stop, where they've tried to stop before, 
and so forth. 

Q. Other than varied techniques and general 

techniques on cessation, is there anything else you do 
differently for smoking patients you see than nonsmoking 
patients? 

A. In their health care management, yes. I 

mean, smoking is a risk factor that modifies how you 
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treat other conditions. 

Q. Okay. Other than modifying the way you treat 

whatever disease you're seeing them for and other than 
smoking cessation therapy, is there anything else you do 
differently in treating and caring for patients who are 
smokers than you do for nonsmokers? 

A. I guess it seems like I already answered 

that. There are a lot of medical conditions which you 
would manage differently or symptoms that you might 
manage differently in a smoker. 

Q. Yeah, but are there any additional tests you 

do on a smoker as opposed to a nonsmoker? 

A. Yeah. If somebody, you know, coughs for four 

weeks and they're not a smoker, I might not get a chest 
x-ray, but if they are a smoker, I might. That's what I 
meant. It modifies how I manage a patient. 

Q. Would you normally give a smoker a chest 

x-ray just because they're a smoker? 

A. Not just because they're a smoker. 

Q. There would have to be something additional 

in that individual which made you feel it necessary to 
do an x-ray. Could be age? 

A. I mean, it could be that they're having 


surgery, 

Q. 


Yeah. 
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A. It is one factor that goes into the decision. 

Q. You don't routinely order chest x-rays for 

smokers just because they're smokers. 

A. No . 

Q. And you don't routinely order any type of 

medical test for a smoker just because they're a smoker, 
do you? 

A. Well, there are some sort of detailed things 
we might do differently. For example, somebody's 
cholesterol is up, if they're on a general screening 
test, if they're a smoker we might fractionate that 
cholesterol, because you manage them differently. 

Q. But you'd have to have the high cholesterol. 

It's not done simply because they're a smoker. There 
has to be something else there in the individual, 
correct ? 

A. Right. 

Q. Back to your report, Deposition Exhibit 1, 

paragraph 6, you list the three reasons that you feel 
she, Mrs. Smith, had a high degree of nicotine 
dependence, and the first was she smoked soon after 
awakening, the second was it was difficult to refrain 
from smoking in places where it was forbidden, and 
three, she smoked more than 20 cigarettes a day. Is 
that correct? 
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1 

A. Correct. 


2 

Q. What exactly was the basis for your statement 


3 

on No. 2, difficult to refrain from smoking in places 


4 

where it was forbidden? 


5 

A. When I talked with her about what she did at 


6 

work, because at one point she moved into, I think it 


7 

was at the dental school, where it sounded like it was a 


8 

smoke-free workplace with the exception of a smoking 


9 

lounge. She described how she organized her day to be 


10 

able to go to the smoking lounge, because she wasn't 


11 

able to smoke in general, in general public areas of her 


12 

work site. And to me, because she was having difficulty 


13 

there, then she changed her activities to accommodate 


14 

her smoking. 


15 

Q. Well, are you saying that what she did was 


16 

she arranged her schedule so that she had her 


17 

intermittent or periodic smoking breaks in the smoking 


18 

lounge? 


19 

A. Right, or she would go out of her way to get 


2 0 

by the smoking lounge in the course of doing her work. 


21 

Q. So are you saying that if a person is 


22 

employed in a place that generally is a nonsmoking 


23 

place, but there is a smoking lounge, that if they would 


24 

arrange their schedule to take smoking breaks or go out 


25 

of their way to go to the smoking lounge, that they then 
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would fill the criteria of difficult to refrain from 
smoking in places where it was forbidden? 

A. In general, I think that's true. There are 

other things she did. She - - for example, if somebody- 
goes into a restaurant and selects the smoking section, 

I think that also fits that criteria. 

Q. Did she do that? 

A. When she was -- what she described to me 

about was that in a public situation, they selected 
places where she could smoke. 

Q. Do you recall Mrs. Smith testifying in her 

deposition that she did not avoid activities or places 
or people because of smoking restrictions? 

A. Yes, she said that in her deposition, and 

there were also instances that she gave me, like church, 
for example, that she didn't avoid, but just because 
somebody doesn't avoid every one of them doesn't mean 
that they don't avoid them sometimes. 

Q. Would you agree that the testimony in her 

deposition is inconsistent with what she told you? 

A. Why don't you tell me exactly where. 

Q. Okay. Page 116, lines 1 to 7. I mean, the 

question is, can you ever remember an activity or a 
place or a group of people that you avoided because of 
cigarette smoking? Answer, no. Question, you know what 
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I mean by people who wouldn't let you smoke in their 
cars, smoke in their home. No, I didn't avoid them. 
Isn't that inconsistent with what she's telling you? 

A. I mean, actually, as I read this question 

now, I would guess this isn't what you meant, but you 
asked her whether she avoided it because of cigarette 
smoke. 

Q. Well, it's clear in the context, if you look 

at the next question, about -- 

A. And so she said -- right. 

Q. If you look at the smoking prohibition 

context of the next one. 

A. And I think that she actually did say that 

she, for example, went to church, and she was able to do 
things and not smoke, but given her choice, she would 
avoid setting herself up in that situation. So if she 
had a choice, for example, in a restaurant, she would 
go, she would pick someplace she could smoke. 

I don't think they're really inconsistent. 
They're both true. I mean, that she could ride in a car 
with somebody who didn't want her to smoke there, but 
she could also pick a place, prefer a place -- 

Q. What she says in her deposition, would you 

agree, is that she didn't avoid going certain places 
because of smoking prohibitions? 
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1 

A. 

Yes . 

2 

Q. 

Okay. Are you aware that Mr. Smith also 

3 

testified 

that his wife never avoided activities because 

4 

smoking was not allowed there? 

5 

A. 

I believe he probably -- I can look at it, if 

6 

you want. 

I don't remember that specifically. 

7 

Q. 

Page 54, lines 6 to 9, I believe. 

8 

A. 

Yeah, he said that she didn't. What you said 

9 

was correct. 

10 

Q. 

Have you reviewed the deposition of 

11 

Dr. Tuteur? I don't know if it's pronounced that way. 

12 


MR. LEYH: Tuteur. 

13 

BY MR. LONG: 

14 

Q. 

Tuteur. 

15 

A. 

No . 

16 

Q. 

Do you know Dr. Tuteur? 

17 

A . 

No . 

18 

Q. 

Now, you cite in your report, Deposition 

19 

Exhibit No. 1, an article by Heatherton, et al, which I 

20 

guess is 

the article that first came forward with this 

2 1 

revision 

of the Fagerstrom test? 

22 

A. 

Right. 

23 

Q . 

And doesn't that article itself say that both 

24 

the doesn't that study say that the authors have no 

25 

information on any correlation between either the 
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Fagerstrom tolerance questionnaire or the Fagerstrom 
test for nicotine dependence have any correlation to an 


3 

ability 

to 

qui t ? 


4 



MR . 

McCLAIN: Do you want to 

show her? 

5 



MR . 

LONG: Yes. 


6 



MR. 

McCLAIN: If it says it, 

it says it. 

7 



MR . 

LONG: Just take the whole report. 

8 



MR . 

McCLAIN: If you say it 

says it, we 

9 

believe 

that it 

. says it. So what's the 

point? I mean, 

10 

if it says 

it , 

it says it. 


11 



MR . 

LONG: Mark that, please 

- 

12 



(Joseph Deposition Exhibit No. 10 marked for 

13 



identification.) 


14 

BY MR. 

LONG : 




Q. Dr. Joseph, I'll hand you what's been marked 

as Deposition Exhibit No. 10 and ask you if that is a 
copy of the article that is cited as reference No. 2 in 
your report in this case? 

A. Yes. 

Q. And I would assume you're generally familiar 

with this article? 

A. I haven't read it recently, but I've read it. 

Q. Okay. If you'd please turn back to page 1124 

of the article, and on the right-hand side about a third 
of the way down, the subheading discussion? 
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1 

MR. MCCLAIN: What was the page? 

2 

. 

THE WITNESS: 1124. 

3 

MR. LONG: 1124. 

4 

BY MR. LONG: 

5 

Q. And in the discussion about three sentences 

6 

down, there is a reference to the FTQ, which you 

7 

understand is the Fagerstrom tolerance questionnaire, 

8 

correct ? 

9 

A. Correct. 

10 

Q. There is a reference to FTND, which is the 

11 

test this article more or less develops, the Fagerstrom 

12 

test for nicotine dependence. 

13 

A. Correct. 

14 

Q. And then there is HSI. Do you know what HSI 

15 

is? I knew. 

16 

A. It's another scale, and I think it's 

17 

Heatherton's scale, but I'm not familiar with it or what 

18 

the -- 

19 

Q. Okay. I'm not either. Back to this 

2 0 

sentence, and the authors state here, do they not, we 

21 

must stress, however, that we have no information on the 

22 

relationship of FTQ or FTND or HSI to the ability to 

23 

give up smoking in either the short or the long, in 

24 

either the short or long run. 

25 

MR. McCLAIN: Is that what it says? 
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1 

BY MR. LONG: 

2 

Q. Is that what it says. Doctor? 

3 

A. Yes. 

4 

Q. So the authors who developed this test in the 

5 

very article you're relying upon say they can't relate 

6 

it, the results of the test, the FTND, to the person's 

7 

ability to quit smoking, correct? 

8 

A. I think in the context of this article is 

9 

about developing a new instrument. 

10 

Q. And they're saying at that time that they 

11 

don't have any study to suggest that the test they've 

12 

developed is going to determine ability to quit. That's 

13 

what they're saying. 

14 

A. That's what they're saying. 

15 

Q. Okay. Have you read other critiques of the 

16 

FTND to the effect that it is not a good predictor of 

17 

ability to quit? 

18 

A. I'm not familiar with critiques as much as 

19 

the fact that in various studies, it has been used in 

20 

predictive models of quit outcomes, and in some studies, 

21 

it's predictive, the core is predictive, and in some 

22 

studies it's less or not predictive. So I think there 

23 

is viability in how good the correlation is. 

24 

Q. Have you ever heard of a Dr. David Gilbert? 

25 

A. No. 
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Q. Have you ever heard of a book called Smoking, 
Individual Differences, Psychopathology and Emotion ? 

A. No . 

MR. McCLAIN: Published by CTR Press. 

MR. LONG: Can't be, or there would be 

attribution down here. 

BY MR. LONG: 

q. So you're saying depending upon the group in 

question, the test may or may not have predictive 
ability on ability to quit. 

A. Typically what you would do is see whether 

people quit and then you look back and look at their 
scores and you look at what the correlation is. 

Sometimes it's better than others. 

Q. You would agree that a person could score an 

eight on the Fagerstrom test for nicotine dependence and 
still be able to quit the very next day, wouldn't you? 

A. It's possible. 

Q. Would you agree that a key factor in ability 

to quit smoking is motivation? 

A. No. 

Q. You don't think motivation is a key factor in 

whether people -- 

A. I think it's a factor. 

Q. In whether people are able to quit? 
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A. I think in people, different factors are 

important* In some people it's health, in some people 
it's nicotine dependence, in some people all they need 
is motivation, but it's different. 

Q. You said health. What do you mean by health? 

A. Well, some people are worried about their 

health, you know, they find something out and that makes 
them want to quit. 

Q. That's motivation, isn't it? 

A. Right, but it's not motivation sort of in an 

isolated context. 

Q. Regardless of the reason, if you're not 

motivated to quit smoking -- 

A. It's difficult. 

Q. It's almost impossible to quit smoking if 

you're not motivated to quit smoking, isn't it? 

A. That's correct. 

Q. So you've got to be motivated and want to 

quit, correct? 

A. Yes. 

Q. And one of the things you do in your 

counseling of patients is try to motivate them to quit 
smoking, correct? 

A. Yes. 

Q. Do you use the term addiction in your 
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practice? 

2 

A. Yes. 

3 

Q. What is your definition of addiction? 

4 

A. X think that addiction, I use addiction like 

5 

I would use dependency, in a synonymous way to mean the 

6 

use of a substance, and then there is a series of things 

7 

that would describe that that are similar to the DSM-IV 

8 

criteria, but a little bit more clinical. The use of a 

9 

substance despite wanting to stop, withdrawal symptoms 

10 

when somebody stops a substance, and then there are a 

11 

host of other describers, depending upon the substances, 

12 

there is alcohol or nicotine, that would fit. 

13 

Q. But there is a difference between the 

14 

criteria to determine whether a person is addicted or 

15 

dependent on a substance and criteria to determine 

16 

whether a substance can be an addictive substance, isn't 

17 

there ? 

18 

A. Yes. 

19 

Q. Okay. Do you have your own working criteria 

2 0 

of what it takes for a substance to be addictive? 

21 

A. No, I don't have working criteria for that. 

22 

Q. You don't have four or five things in your 

23 

mind that a substance has to meet those elements in 

24 

order for you to believe it is an addictive substance? 

25 

A. In a general sense, I can describe 
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characteristics of a substance. That they have usually 
a psychoactive component to their effect. That they, 
you know, they produce withdrawal when you stop using 
them. That they produce tolerance with continued use. 

If that's sort of the set of things that you're thinking 
about. 

Q. Uh-huh. I'm trying to find out what you're 

thinking about. 

A. It's like in school. 

Q. Now, does your definition of addiction 

include that the users of the product are unable to quit 
using it? 

A. No . 

Q. Do you agree that there is no 

generally-accepted set of criteria in the medical 
community to classify a substance as addictive? 

A. No, I guess I wouldn't agree. I think in the 

medical community, there is general agreement on what 
substances are addictive and what are not. 

Q. But what criteria for a substance being 

addictive is. Haven't the criteria for determining 
whether a substance is addictive, haven't they changed 
over the years? 

A. Yes. 

Q. For example, are you familiar with the 
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criteria in the 1964 Surgeon General's report? 

A. I'm not familiar with the criteria. 

Q. Well, are you aware that in the 1964 Surgeon 

General's report, the Surgeon General stated that in 
order to be an addictive substance, it had to be an 
intoxicating substance? 


question. 


MR. McCLAIN: Object to the form of the 


MR. LONG: Excuse me? 

MR. McCLAIN: I said I object to the form of 


the question. 


BY MR. LONG: 


Q. Okay. 

A. I'm not aware of that, but it sounds like it 

would be appropriate to the way we used to think about 


nicotine. 


And in the 1988 Surgeon General's report, do 


you know whether that criteria of intoxication was 


deleted? 


It's not in the 1988. There is psychoactive 


or mood aspects to the effect of the drug, but. 

Q. Psychoactive is different than intoxicating. 

A. Correct. 

Q. It can be mild. Intoxicating is a fairly 

heavy psychoactive effect. 
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A. It's just different, it's got a different 

implication. 

Q. Affects judgment, perception, intoxication 

does, correct? 

A. Right. 

Q. Under the definition of addiction in the 1964 

Surgeon General's report, nicotine would still not be 
considered addictive, would it? 

A. I guess I would have to see the definition in 

the '64 Surgeon General's report. 

Q. And today people, when you read a newspaper, 
for example, or turn on the T.V., people talk about 
being addicted to skateboards and the Internet and 
chocolate and things like that, right, and you hear that 
used in the lay terminology, correct? 

A. Correct. 

Q. Some medical organizations have simply 

abandoned the use of the term addiction, haven't they? 

A. I think that's true. 

Q. The World Health Organization does not use 

the term addiction, do they? 

A. I don't know. 

Q. You won't find the word addiction in the 

DSM-XV, will you? 

A. I don't know about the whole manual, but I 
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agree with your general point that there is confusion 
about the term. 


Q. Addiction. Do you agree that there is 

confusion about the term addiction? 

A. I agree that what addiction means to one 

person might be different than to another person. 

Q. And do you agree that for reasons such as 

confusion, organizations such as the American 
Psychiatric Association and the World Health 
Organization no longer use that term, but use 
dependency? 

A. That's my understanding, that using the term 

dependency is more specific. 

MR. LONG: You're going to look through there 
and see if you can find the term addiction, aren't you? 
You can tell me. What I meant to say was -- 

MR. McCLAIN: See if it's in there. 

MR. LONG: I don't know if it's in there. 

BY MR. LONG: 

Q. Would you agree that whether a substance can 

be termed an addictive substance depends almost entirely 
upon how that term addiction is defined? 

A. Well, that's true for any word. 

Q. Well, sure, but I mean, if you drop one 

element out of say the requirements of addiction, if you 
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drop out intoxication, substances that aren't 
intoxicating can then, assuming they fill the other 
criteria, can be considered addictive? 

A. Well, I think in a clinical sense, though, 
there is a way of using the term that goes beyond having 
a list of checkmark criteria. 

Q. Would you agree that before you can consider 
whether a certain list of substances might be addictive 
substances, you first have to have agreement on the 
criteria for the word addiction? 

A. I think you have to have consensus. 

Q. Do you believe that smokers have a right to 

smoke, even considering the health risks of smoking? 

MR. McCLAIN: Object to the form of the 

question as a legal conclusion. 

THE WITNESS: I think smokers have a right to 

smoke in private. 

BY MR. LONG: 

Q. And do you think that smokers have a right to 

choose to accept the health risks of smoking? 

A. I think if they're making an informed choice. 

Q. If they're making an informed choice, they 


Yes . 


Do you agree that some people smoke for 
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1 reasons other than obtaining nicotine? 

2 A. Some people, yes. 

3 Q. Do you agree that there are certain 

4 behavioral aspects of smoking that may be reinforcing in 

5 people? 

6 A. Yes. 

7 Q. And would it be true that for some people, in 

8 your opinion, the physical dependence on nicotine may be 

9 the key reason they smoke, while for others, the 

10 behavioral aspects may be more important? 

11 A. I think that may be true for some people. In 

12 the majority of cases, I think that's not the situation. 

13 Q. Do you think it's usually a combination of 

14 physical addiction to nicotine and the behavioral 

15 aspects of smoking that keep most people smoking? 

16 A. Yes. 

17 Q. And there are some people in which the 

18 behavioral aspects of smoking are more important to 

19 their continued smoking than any physical dependence on 

2 0 nicotine ? 

21 MR. McCLAIN: You've asked that before. 

22 THE WITNESS: Yes, usually like a 

23 15-year-old. 

24 BY MR. LONG: 

25 Q. Well, you've -- only in 15-year-olds? 
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A. No, not only in 15-year-olds, but I'm saying 
it's an unusual thing in an adult that the behavioral 
dependence dominates their smoking behavior. 

Q. Well, you've written that in some smokers, 

the smoking ritual itself may be more important than the 
physical dependence on nicotine. 

A. I think that's sometimes true. 

Q. Okay. Did you consider smoking to be an 

addiction in 1989? 

A. Yes. Well -- yes. 

Q. I don't know if I'm going to mark this, 

can if you want. You wrote this article, Smoking 
Cessation in Practice. 


We 


A. 


Yes . 


Q. The reason I ask you that question is on 

page 92 down here, you start off this phrase with, if 
smoking is considered addiction. I just wondered if you 
had some doubt in your mind back in '89 as to whether it 
was . 

A. No. What I meant by this sentence is if a 

clinician considers smoking like they consider alcohol 
or drug addiction, then it would change the way they 
approached patients. 

Q. Okay. 


A. 


So it's not - - 
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1 

Q. I'm just being a picky lawyer. 

2 

MR. LEYH: That's a pretty charitable term. 

3 

BY MR. LONG: 

4 

Q. Well, here's another one. On page 90 here, 

5 

see on page 90, about halfway down here, you say, some 

6 

smokers are more addicted to nicotine than others? 

7 

A. Where is it? 

8 

Q. It's about seven lines down. 

9 

A. Yes. 

10 

Q. Some smokers are more addicted -- 

11 

A. Are more addicted. 

12 

Q. -- to nicotine than others. Do you still 

13 

agree with that? 

14 

A. Yeah, although if I were writing this today, 

15 

I would say are more physically dependent on nicotine. 

16 

Q. So you generally prefer the term physically 

17 

dependent now than to addicted? 

18 

A. I think using physical dependence is a more 

19 

'specific term than the way I wrote this here, but I 

2 0 

would, I mean it the same way, I would mean it the same 

21 

way. 

22 

Q. Why did you put addicted in quotes? 

23 

A. I don't remember why. I wouldn't have put it 

24 

in quotes now. I think in part the notion that people 

25 

were addicted to nicotine, when this was written, was a 
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newer idea. 

Q. This was written in 1989. 

A. Right. 

Q. Have you ever recommended the use of low 

nicotine yield cigarettes as an aid in quitting smoking? 


Q. Have you ever written that people might use 
low nicotine yield cigarettes, start smoking those, as 
an aid to help them totally quit smoking? 

A. Well, that's a practice that's been advocated 

by various people, so sometimes patients will come in 
and that's what they have to offer in terms of what 
they're willing to do. If you can't get somebody to do 
anything more aggressive than that, then that may be an 
appropriate thing to work with. 

Q. In the article -- 

MR. LONG: Let's go ahead and mark this as 

the article we were referring to earlier. 

(Joseph Deposition Exhibit No. 11 marked for 
identification.) 

BY MR. LONG: 

Q. Doctor, I'll hand you what's been marked now 

as Deposition Exhibit No. 11, and I think this is the 
Smoking Cessation in Practice article that you and I 
have been talking about. Is that correct? 
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A. Correct. 

Q. And we were talking about whether you had 
recommended ultra low-yield nicotine delivery cigarettes 
as an aid in quitting, and if I could refer you to 
page 89 of the article, and not quite halfway down there 
is a subheading low tar and nicotine cigarettes? 

A. Right. 

Q. And then if you go down from there, the last 

four, five sentences before, last four or five lines 
before pipes and cigars, does this article not state, 
ultra low-yield cigarettes may deliver lower doses of 
tar, nicotine, and carbon monoxide than low-yield 
cigarettes. It may be useful for some patients to use 
low tar and nicotine cigarettes in preparation for their 
cessation date, as they can lower the blood nicotine 
level to which they are accustomed, if smoked in the 
usual manner. 

A. Correct, although what I've said just above 

that is that it's very unusual to be able to smoke them 
in a usual manner. So that this has always been an 
unappealing strategy to advocate, and I think that's 
what that says. 

Q. Low-yield, low nicotine yield cigarettes, if 

smoked in the same way as a medium- to high-yield 
cigarette, would give the smoker less nicotine, right? 
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A. I think -- yes. I mean, if instead of using 

maximum yields, that's true. 

Q. Do you think that as cigarettes go down, the 

level of nicotine yield, the lower the nicotine yield 
gets, the less propensity to produce a dependency those 
cigarettes have? 

A. No . 

Q. Why do you believe that? 

A. Because I think people smoke low-yield 

cigarettes in a manner to achieve a nicotine blood level 
that is sufficient to produce dependency. 

Q. If a person switches from a medium-yield, 

whatever that is, nicotine cigarette to a low-yield, are 
you saying then that the smoker would smoke in such a 
way to overcompensate for the difference in nicotine 
levels ? 

A. Correct. I mean, there is very poor -- there 
are good data that show very poor correlation between 
blood nicotine levels and the amount of nicotine that's 
described on the pack. 

Q. But don't those people who might 

overcompensate when they switch from a medium-range 
nicotine delivery to a lower-range nicotine delivery, 
isn't that compensation something that lasts only a few 
weeks ? 
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A. I don't believe -- I think that their 

nicotine levels tend to stay similar, regardless of the 
brand or regardless of the yield of the cigarette. 

Q. I think my question was, do you agree that 

this theory of overcompensation, where smokers smoke 
lower nicotine yield cigarettes differently than the 
higher yields they were smoking, would you agree that 
that is recognized only lasts a few weeks? 


weeks ? 


You mean, that they compensate only for a few 


Yes . 

I actually don't know the answer to that. I 


think that, most of the studies that I've read in that 
are short-term studies. So, for example, people after a 
period of time continue to, even over the long term. 


sustain a blood nicotine level that's similar to what 
they had on their original brand. 

MR. LONG: Mark that, please. 

(Joseph Deposition Exhibit No. 12 marked for 
identification.) 

BY MR. LONG: 

Q. Doctor, I'll hand you what's been marked 

Deposition Exhibit No. 12 and ask you to take a look at 
that, please. This is an article, or a copy of an 
article, published in the New England Journal of 
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Medicine. Is that correct? 


Correct. 


In July of 1994? 


Yes . 


And you're familiar with that journal? 


Yes . 


7 Q. It's a reputable journal? 

8 A. Yes . 

9 Q. Peer review journal? 

10 A. Yes. 

11 Q. Are you familiar with Dr. Neal Benowitz? 

12 A. Yes. 

13 Q. Is he, in your opinion, highly regarded in 

14 the field of research on nicotine dependence? 

15 A. Yes. 

16 Q. How about Dr. Jack Henningfie1d, are you 

17 familiar with Dr. Henningfield? 

18 A. Yes. 

19 Q. Is he, in your opinion, highly regarded in 

20 the field of research on nicotine dependence? 

21 A. Yes. 

22 Q. If you turn to page 125 of the article, 

23 please, and beginning about five lines down, the article 

24 states, overcompensation, i.e., inhaling more smoke from 

25 low-nicotine cigarettes than from higher-yield brands, 
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appears, however, to persist only for days or weeks. In 
long-term studies of carbon monoxide exposure after 
subjects switched to low-yield cigarettes, compensatory 
oversmoking appears not to persist. Do you agree with 
that statement? 

MR. McCLAIN: Wait a minute. You've got to 
read the first sentence before that, because it's a -- 

THE WITNESS: Yeah, I know what -- yeah, this 

is, knowing what this whole article is about, I think 
that sentence is really out of context. 

BY MR. LONG: 

Q. Put it in context for me. The preceding 

sentence says -- 

A. Well, they are discussing whether, these are 
people that definitely believe in physical dependence in 
nicotine and are talking about a potential strategy 
to 

Q. I agree. 

A. -- on a theoretical basis, to tell whether 

it's possible to reduce the amount of nicotine in 
cigarettes below a threshold to which people could 
become dependent. 

Q. I agree with that, and the sentence prior to 

the one I read states, switching from higher-yield to 
lower-yield cigarettes has been shown to result in 
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smoking more cigarettes or smoking more intensively, 
both of which are associated with increased exposure to 
carbon monoxide and other toxins. It says that, doesn't 
it? 

A. It does. 

Q. But then what they say in the next two 

sentences is that this overcompensation, the 
overcompensation has been shown in long-term studies not 
to persist for more than a few days or weeks. Isn't 
that what they're saying? 

A. That's what they say. I'm not familiar with 

those data. I would trust that they referenced it and 
that they have data to support that . 

Q. While we're on the article, are you aware 

that in this article they recommend that if a limit of 
say .4 to .5 milligrams of nicotine per cigarette were 
established, that that might prevent or limit the 
development of dependency or addiction to cigarettes? 

A. I think they hypothesize that there might be 

a threshold below which. 

Q. What are your thoughts on that? 

A. I think the main concern in the community, 

including myself on this, is that if you -- well, that 
there may not be a threshold, and if there isn't a 
threshold, then people could overcompensate at any rate 
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of delivery. 


Do you think the cigarettes that were 


manufactured -- strike that. You're aware that 35 years 


ago, average nicotine yields of cigarettes were much 


greater than they are today. Are you aware of that? 


MR. McCLAIN: On an industrywide basis or on 


a packwise? 


BY MR. LONG: 


Industrywide, average industrywide nicotine 


yield of cigarettes. Are you aware that 35 years ago, 


it was higher than it is today? 


Do you have an opinion as to whether 


cigarettes with higher nicotine yields, say two 


milligrams a cigarette, would be more prone to cause a 


dependency than a cigarette say with a .5 milligrams 


nicotine yield? 


I wouldn't assume that, no. 


Would you assume that they would be equally 


likely to cause someone to develop a dependency? 


I've never seen anything that compared how 


much dependency resulted from those two treatment 


conditions. We can't assign people to smoking different 


amounts of cigarettes. 


The Fagerstrom tolerance questionnaire used 
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to have questions in it about nicotine yield in 
cigarettes people smoked. Is that correct? 

A. Correct. 

Q. Are you saying you don't know one way or the 
other whether the nicotine yield of a cigarette has a 
relationship to the propensity of that cigarette or 
brand of cigarettes to cause a dependency in its 
smokers ? 

A. Correct. 

Q. Do you think that once a person is, let's say 

physically dependent on cigarettes, that he's always 
physically dependent on cigarettes? 

MR. McCLAIN: Do you mean -- I don't 
understand the question. Do you mean to say once you're 
addicted, are you always addicted? 


BY MR. LONG: 


Q. Once addicted, always addicted. Do you buy 

that proposition? 

A. No. I mean, I think people that stop 

smoking, if you ask them the criteria while they're an 
ex-smoker, they wouldn't meet the criteria of addiction 
to cigarettes. 

Q. Well, you're aware that some people in the 

field of nicotine dependence believe that once you are 
nicotine dependent, you're always nicotine dependent. 
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Are you aware of that? 

A. I'm not -- it's not a topic that comes up 
frequently in my work in nicotine. 

Q. Okay. Assume hypothetically you have a 

smoker who smokes for ten years and then they say, I'm 
going to quit, and they quit, and five years later, they 
have not had a cigarette for five years. Is there any 
way you would consider that person at that point in time 
to be physically dependent -- 

A. No. 

Q. -- or addicted to nicotine? 

A. No. 

Q. But it's possible that during the time he was 

smoking, he could be physically dependent or addicted to 
nicotine. 

A. Correct. 

Q. And that's not an unusual scenario. 

A. No. 

Q. There are tons, there are millions of people 

out there who have smoked for ten, 15 years, and then 
have just quit and not to smoke again, right? 

A. Right. 

Q. Now, if a person like that, hypothetically, 

after ten years, say they were 60 years old and they 
were aware of what the epidemiology says and they 
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decided, I'm going to go ahead and start smoking again, 
you know, I've only got maybe 15 years to live anyway, 
and they started smoking on a daily basis, and assuming 
this was one of the people who years ago had been 
addicted. Would this person then be readdicted to 
cigarettes, or would it be considered just a 
continuation of an addiction that was at one point in 


remission? 


My guess is he would once again be physically 




dependent on nicotine, but from a practical or clinical 
point of view, he was a smoker, he quit smoking, and 
then he started smoking again. We don't, you know, in a 
day-to-day clinical usage, the fine points of -- 

Q. You wouldn't specifically look at the reasons 

he started smoking again. 

A. I'd look at the reasons he started smoking 

again, but in a situation like that, where they'd been 
abstinent for a period of ten years, it wouldn't be, you 
know, physical dependence on nicotine that would make 
them restart. They might very, very quickly become 
physically dependent on nicotine again. 

Q. Is there a period of time -- you said if 

there was a period of ten years abstinence, then you 
wouldn't consider their starting to smoke again as a 
continuation of a dependency. Is there a period of time 
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1 less than ten years, let's say five years, if a person 

2 quit smoking and then five years later they start 

3 smoking again, would you consider that a continuation of 

4 a dependency? 

5 A. The respect in which I would is that an adult 

6 usually doesn't start smoking at age 60 unless they've 

7 smoked before. I mean, you just don't, it doesn't 

8 happen. So if they hadn't had this experience of 

9 dependence and knowing something in their past about 

10 what nicotine was like, they wouldn't start smoking at 

11 age 60. I mean, it just doesn't happen. So it's not a 

12 continuation, but it probably has something to do with 

13 the fact that they were a smoker before. 

14 Q. But theoretically -- 

15 MR. McCLAIN: It's a good topic, isn't it? 

16 It would make an interesting paper. 

17 BY MR. LONG: 

18 Q. Theoretically, I mean, the reason that 

19 'researchers are quick to label, not quick, excuse me, do 

20 label something like smoking as addiction is that the 

21 premise that it's unhealthy, it's a big risk factor for 

22 a lot of disease, and why would anybody do it unless 

23 they had to, right? I mean, it's the disease aspect of 

24 it, the long-term health effects of cigarette smoking, 

25 that play into this whole addiction concept with 
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cigarettes. 

A. I don't think that's why people call it 

addictive. Cholesterol causes a whole bunch of health 
effects, and we don't call cholesterol or eating fatty 
foods addictive. 

Q. Oh, I know, and I'm not too sure that's 

correct, but that's what people say. Well, I mean, 
eating in moderate amounts, people enjoy eating, I guess 
they have to eat. 

MR. McCLAIN: Yes. The analogy doesn't work. 

MR. LONG: There is one out there, I think. 

BY MR. LONG: 

Q. But people are advised to quit smoking 

because of the doctor's belief that smoking is a risk 
factor for tons of diseases, right? 

A. Correct. 

Q. And that's where the problem occurs, people 

say they can't quit or they don't quit, correct? 


A. Yes. 

Q. And that's why they should quit. But if you 

have a person who is 65 years old and they decided to 
start smoking again because they've looked at the 
mortality table, and if they've been a nonsmoker for 30 
years, then they're going to be able to smoke probably 
the rest of their lives without risk, right? 
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A. X don't know that. 

Q. Well, wouldn't that be a clear choice, to 
accept the health risks of smoking? 

MR. McCLAIN: What now? 

THE WITNESS: I don't know what you're asking 

me. You're asking me about some hypothetical thing that 
never happens. 

BY MR. LONG: 

Q. Frank Sinatra did it, right? 

A. He's dead, isn't he? 

Q. Not yet, but I think at some point in time I 

read in the paper he started smoking again. He said, 
for God's sakes, I'm 70 years old, and he started 
smoking again. Anyway, on to something relevant. 

MR. LEYH: That's helpful testimony there. 

MR. LONG: That's okay. 

MR. McCLAIN: We'll hear it again. 

BY MR. LONG: 

Q. Sorry, but your counsel had diverted me into 

that area. To the last part of your report, it says, 
although Ms. Smith stopped smoking in 1990, the 
diagnoses of lung cancer and chronic obstructive 
pulmonary disease are, in my view, caused by her history 
of cigarette smoking. Is that correct? 

A. Yes. 
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Q. And what did you do to come to that opinion? 

A. That is an opinion based on my knowledge of 

the epidemiology of lung cancer and chronic obstructive 
pulmonary disease. I think the odds are overwhelming 
that that's what caused those problems. 

Q. Chronic obstructive pulmonary disease occurs 

in nonsmokers, does it not? 

A. Sometimes. 

Q. And lung cancer occurs in nonsmokers. 

A. Occasionally. 


Well, it depends on, varies on cell types, 


doesn 1 1 it? 


A. Yes. 

Q. You start this phrase out with, although 

Mrs. Smith stopped smoking in 1990. Why is that phrase 


in there? 


Well, because her diagnosis of lung cancer, 


in my view, came, her confirmed diagnosis of lung cancer 
was a couple years after she stopped smoking, and I was 
just trying to make clear that although she had already 
stopped smoking, it didn't affect my assessment of the 
relationship between the two. 

Q. Now, there is a point in time after a person 

quits smoking for good, which is around 15 years, when 
their risk of developing a lung cancer gets close to 
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that of a never-smoker, correct? 

A. Close, but never the same. 


cancer? 


And that period is about 15 years for lung 


It's between, depending upon what your data 


source, it's between 15 and 25 years. 

Q. But you've written that it's 15 years, 

haven 1 1 you? 

A. I may have. 

Q. And for heart disease, the risk of developing 

heart disease in association with cigarette smoking, 
after ten years of cessation, approaches a level close 
to that of a never-smoker. Is that correct? 

A. Correct. Actually, before ten years. 

Q . How many? 

A. I mean, in general, the studies have looked 

at a relative risk that -- I mean, the studies are on 
the order of, you know, three, the duration of the 
studies are three to five years, and they've shown a 
relative risk that's almost one within that. 

q. So if you have a heart disease in an 

ex-smoker, the longer that person had quit smoking, the 
more you would look to other risk factors as a likely 
cause of that heart disease? 

A. It depends when they develop the heart 
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disease. 

Q. Okay. Say if you've got somebody who quit 

smoking and two years later they develop heart disease. 
You would still give heavy consideration to cigarette 
smoking as a cause to that heart disease? 


A. 

As a 

contributing risk to that heart 

disease 

Q. 

What 

about five 

years later, 

if they 

had - - 

A . 

X always would. 

because what 

happens 

with 


heart disease is by the time somebody presents with . 
heart disease, they've had atherosclerotic, in general, 

I assume that's what you're talking about, is 
atherosclerotic heart disease, they've had 

atherosclerosis for years and years. I mean, it's found 
in 18-year-olds at autopsies, so. 

Q. What about coronary heart disease? 

A. Same. Atherosclerosis is in the coronary 

arteries, or it could be in the peripheral arteries, so 
that would include coronary artery disease. 

Q. Based on the epidemiology you're talking 

about, if the person hadn't smoked for six years, would 
you consider smoking less in terms of a causal role than 
other risk factors, as opposed to a person who had the 
heart disease one year after he stopped? 

A. I guess I would consider it less, but I 

wouldn't discount it as not being in there. 
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Q. Okay, but the more prominent other risk 


2 

factors may play into your considerations. 

3 

A. Yes. Although, again, from the clinical 

'4 

point of view, what you're usually looking at is what 

5 

risk factor can I fix, and if they're not smoking, that 

6 

one is done and you look to the other things. Once 

7 

they've got it, got the disease, as a clinician, you 

8 

don't sit around forever trying to figure out how they 

9 

got it. 

10 

Q. When you're thinking about giving an opinion 

11 

as to the cause of cancer, lung cancer, you have to be 

12 

sure whether it arises in the lung or is a metastasis to 

13 

the lung, correct? 

14 

A. Right. 

15 

1 

Q. And you can only determine that on an 

16 

individual patient-by-patient basis, obviously. 

17 

A. Right. 

18 

Q. And you have to know, it's helpful to know, 

19 

.if not essential, the cell type of the lung cancer. Is 

20 

that correct? 

2 1 

A. It's helpful, because the relationship 

22 

between smoking and different cell types and different 

23 

genders is slightly different, but there is a 

24 

relationship for all types of lung cancer. So that 

25 

while it's helpful, it may also be sufficient in some 
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cases just to look at lung cancer. 

Q. Well, for example, some cell types of lung 
cancer, peripheral adenocarcinoma, has a lower 
association in the literature to smoking, they say, than 
squamous - cel1, correct? 

A. Correct. 

Q. And some lung cancers, like peripheral 

adenocarcinoma, have associations to things such as 
diets high in saturated fats that perhaps other cell 
types of lung cancer don't have. Do you agree with 
that ? 

A. I don't know about the relationship between 

saturated fat and adenocarcinoma, but there may be, you 
know, there are other risks factors for other kinds of 
lung cancer. So in general, I'd say yes. 

Q. There are risk factors other than smoking for 

basically all types of lung cancer, aren't there? 

A. Not confirmed in the same, to the same degree 

that -- I mean, I don't think of them, with the 
exception of mesothelioma, I don't think of any risk 
factors for lung cancer. There is some other 
occupation, more unusual occupational exposure. I 
shouldn't say never. 

Q. And there are lung cancers -- lung cancers of 

all types have occurred in nonsmokers, haven't they? 
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1 

A . 

Have occurred, yes. 

2 

Q. 

And as far as emphysema, emphysema is known 

3 

to occur in 

nonsmokers, correct? 

4 

A. 

Yes . 

5 

Q. 

How about peripheral vascular disease, are 

6 

there risk 

factors for that other than cigarette 

7 

smoking? 


8 

A • 

Yes . 

9 

Q. 

And that occurs in nonsmokers as well? 

10 

A. 

Rarely. 

11 

Q- 

But it does occur. How about cancer of the 

12 

oral cavity, does that occur in nonsmokers? 

13 

A. 

I've never had a patient that didn't smoke, 

14 

but . 


15 

Q. 

You're aware there are reports in the 

16 

literature? 

17 

A. 

There are reports, yes. 

18 

Q. 

And there are other risk factors for that. 

19 

A . 

Yes . 

2 0 

Q- 

And the same is true for cancer of the 

2 1 

esophagus. 


22 

A. 

Yes . 

23 

Q. 

The same is true for cancer of the kidneys? 

24 

A . 

Yes . 

25 

Q. 

The same is true for cancer of the bladder? 
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1 

A. An epidemiology test. 

2 

Q. It says epidemiology on your CV. 

3 

A. Yes. 

4 

MR. McCLAIN: What was the last one? Cancer 

5 

of the kidney. Then what? 

6 

BY MR. LONG: 

7 

Q. Bladder? 

8 

A. Bladder, bladder was the last one. 

9 

Q. In determining whether cigarette smoking 

10 

could have played a causal role in a given disease in a 

11 

given individual, you would have to know, wouldn't you, 

12 

the smoking history of the patient, how much they had 

13 

smoked and how long? 

14 

A. Yes, because there is a dose relationship 

15 

between the amount somebody smoked and the odds that 

16 

they'll develop cancer, but there is no lower limit to 

17 

that. So that even in a light smoker with a short 

18 

smoking history, that would be a risk factor, but if 

19 

somebody smoked four packs a day for 50 years, it would 

20 

be more of a risk factor. 

21 

Q. But if a person had smoked a half a pack a 

22 

day for a year, you would be less likely to say that 

23 

that smoking was related to a lung cancer he might 

24 

develop three years after he quit smoking, right? 

25 

MR. McCLAIN: Object to the form of the 
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question as compound. 

THE WITNESS: If somebody, if somebody was a 
light smoker and developed cancer a few years later. 

BY MR. LONG: 

Q. Somebody was a light smoker for a year. 

A. Yeah. 

Q. And then they got a lung cancer two years 
after they stopped smoking. You would be less likely to 
say then that that cigarette smoking caused that cancer, 
as opposed to somebody who had smoked two packs a day 
for 3 0 years. 

A. I would be less likely, but I would still 

think it was probably from the cancer, not knowing the 
rest of their medical or exposure history. 

Q. And you would have to know the rest of their 

medical and exposure history to be able to come to an 
accurate conclusion on causation, wouldn't you? 

A. Well, if I've got the leading cause of lung 

cancer as a risk factor in front of somebody, while one 
of the other things might play a role, the odds that 
lung cancer, compared to anything else that I can, that 
I've ever learned about, are so overwhelming that I go 
with the odds, I mean. 

Q. And you're saying that would still be true of 

a person who smoked half a pack a day for a year. 
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A. No. I'm saying that would be true to a 
lesser extent for somebody that had a lower dose of 
smoking than somebody that had a higher dose, but it 
would still be an extremely competitive risk with 
anything else that I can think of. Clinically, I can't 
think of any other risk factors that we run into. 


finished. 


sign. 


MR. LONG: If I could take a break, I may be 


MR. MCCLAIN: Okay. 

(Brief recess taken.) 

(Discussion off the record.) 

MR. McCLAIN: Yes, she would like to read and' 


(Deposition concluded at 3:00 p.m.) 
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1 STATE OF MINNESOTA ) 

)SS. CERTIFICATE 

2 COUNTY OF WASHINGTON ) 

3 BE IT KNOWN that I, Janice L. Young, took the 

foregoing deposition of ANNE M. JOSEPH, M.D., M.P.H.; 

4 

That I was then and there a Notary Public in 

5 and for the County of Washington and State of Minnesota; 

6 That by virtue thereof, I was then and there 
authorized to administer an oath; 

7 

That the witness, before testifying, was by me 

8 first duly sworn to testify the truth, the whole truth 
and nothing but the truth relative to said cause; 

9 

That the testimony of said witness was 

10 recorded in stenotypy by me and was reduced to type¬ 
writing under my direction; 

11 

That the foregoing deposition is a true 

12 record of the testimony given by said witness; 

13 That the cost of the original has been charged 
to the party who noticed the deposition, and that all 

14 parties who ordered copies have been charged at the 
same rate for such copies; 

15 

That I am not related to any of the parties 

16 hereto, nor an employee of any of them, nor 
interested in the outcome of the action; 

17 

That I am not financially interested in the 

18 action and have no contract with the parties, 
attorneys, or persons with an interest in the action 

19 'that affects or has a substantial tendency to affect 
my impartiality; and 

20 

That the reading and signing of the foregoing 

21 deposition by said witness were reserved. 

22 WITNESS MY HAND AND SEAL this 27th day of 

J anuary, 19 9 7. 

23 

24 
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